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Company's voice could be lost in the wilderness
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AS THE clock ticked towards 10am, legal counsel and one or two peripheral onlookers assembled in the foyer at the Supreme Court in Melbourne.

One or two polite exchanges had as their central theme the prospect that subsidiary issues arising might cause another adjournment of some months. It was impossible to discern from the universal inscrutability whether this would be a bad thing.

It was a modest audience for a momentous judgement. Would Justice Bernard Bongiorno allow Tasmanian tree harvester Gunns to proceed with legal claims against The Wilderness Society and other defendants?

Or would he, as had happened twice previously, strike out the application? And, if His Honour did so, would that constitute a victory for the recusant yet gentle souls whose campaign to prevent logging in Tasmania's ancient forests Gunns believes has damaged its business?

Damage, by the by, that Gunns would like redressed by the court-ordered donation of about $7 million to the plus column of its ledger.

This does seem rather a lot to seek from a few concerned nature lovers. Although, umpire Darrell Hair was asking $660,000 in order to desist from making subcontinental cricketers sad — so everything is relative.

In the end, Justice Bongiorno took about 40 minutes to explain that version three of Gunns' writ, while perhaps a marginal improvement on its predecessors, remained somewhat inadequate. He used the word embarrassing and, in legal circles, it might not get much more damning than that.

Justice Bongiorno invoked expressions including "vicarious liability" and "allegations of agency" in a humbling summary of his decision-making thoughts. Rule 13.10 of the Supreme Court, he countenanced, requires knowledge to be disclosed — news, surely, to any committed perjurer. "V3", he said, was an application marred by many factors, not least being "replete with conclusionary nouns and verbs".

He also noted it would be unfairly burdensome to require even the most insignificant of the defendants to be engaged in a trial that would, perhaps, last long enough for its denouement to be received posthumously. By their grandchildren.

Back out on William Street, Senator Bob Brown was eloquently defiant, pointing out that the whole sorry mess could be concluded forthwith, if Gunns decided being Goliath was becoming more cumbersome by the month.

"I'm very proud to be with the other 19 defendants. Gunns can continue to take the cudgel to us if it wants to, but I think the judge took the chainsaw to Gunns," he said.

Thus did Gunns v Marr and Others lurch haltingly forward. In the entire protracted proceedings, not one tree has been arraigned before the court and required to give evidence.

