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IN THE SUPREME COURT OF VICTORIA AT MELBOURNE

COMMON LAW DIVISION

MAJOR TORTS LIST

No. 9575 of 2004

B E T W E E N:

GUNNS LIMITED &ORS

Plaintiff

· and - 

ALEXANDER MARR & ORS

Defendants

THIRTEENTH DEFENDANT’S REQUEST FOR FURTHER AND BETTER PARTICULARS OF THE STATEMENT OF CLAIM (VERSION 3)

Date of Document:




14 September 2005

Filed on behalf of:




The Thirteenth Defendant

Prepared by:





Tel: 9605 2700 

MAURICE BLACKBURN CASHMAN

DX: 466 Melbourne

Lawyers





Solicitor’s Code: 564

Level 10, 456 Lonsdale Street


Ref: JBB/16998101

MELBOURNE VIC 3000

Pursuant to the order made by this Honourable Court on 17 August 2005 the thirteenth defendant requests the following further and better particulars of the Statement of Claim (version 3).

Further take notice that, in this request:-

Where you are asked to give, state or provide “the usual details” of any allegation, act, fact, matter, circumstance or thing, you are required to set out each and every act, fact, matter, circumstance, or thing said to constitute the same or by reason of which the same is made, specifying all relevant dates, periods of time, places, account, documents and all relevant persons.

Where you are asked to give, state or provide “the usual particulars” of any agreement, arrangement, instruction, direction, advice, allegation or other communication or action you are required to identify, including by reference to all relevant persons, dates, periods of time, places, account, documents, each and every act, fact, matter, circumstance or thing by reason of which or by reference to which such allegation is made, or which is said to constitute the agreement, arrangement, instruction, direction, advice, allegation or like communication enquired after.

1. As to paragraph 15(b):-
Provide the usual details of the allegation that the thirteenth defendant has been an employee of the:-

(i) sixth defendant;

(ii) the Wilderness Society Newcastle Branch Inc.

2. As to paragraph 15(c):-
A. Provide the usual details of the allegation that the thirteenth defendant  has been a “Community Campaigner” for the sixth defendant as alleged;

B. Provide the usual details of the allegation that the thirteenth defendant  has been a “Community Campaigner” for the Wilderness Society Newcastle Branch Inc as alleged;

C. Provide the usual details of the activities said to have been undertaken by the thirteenth defendant as a “Community Campaigner” as alleged. 

3. As to paragraph 24:-
(a) Specify and identify the 

(i)
incorporated bodies;

(ii) unincorporated associations

alleged to comprise the “Wilderness Society Group”.

(b) Identify and describe the  

(i) purposes; 

(ii) objectives of the incorporated bodies (identifying same) and unincorporated associations (identifying same) alleged.

4. As to paragraph 25:-
(a) Provide the usual particulars of the 

(i)
leadership 

(ii) coordination 

(iii) direction

(iv) control

provided by the sixth defendant to the members of the “Wilderness Society Group” (identifying each such member).

(b) Provide the usual particulars of the agency between the sixth defendant and each of the other members of the “Wilderness Society Group” (identifying each such member) as alleged.

(c) Identify and describe each of the “National Campaign Activities” referred to.

(d) Identify each member of the  National Management Committee of the sixth defendant referred to in the particulars subjoined thereto.

(e) Identify each of the senior employees of the sixth defendant referred to in the particulars subjoined thereto.

5. As to paragraph 27:-
(a)
Identify and describe each of the activities of the sixth defendant which have been performed by volunteers;

(b)
Identify each of the volunteers referred to;

(c)
Provide the usual details of the allegation that the activities performed by volunteers have been a “fundamental part” of the operations of the sixth defendant.

6. As to paragraph 28:-
Provide the usual particulars of the practice of the sixth defendant as alleged.

7. As to paragraph 29:-
(a)
Provide the usual particulars of the 

(i) adoption;

(ii) implementation of the policies alleged

(b) Provide the usual details of the national campaign activities referred to.

Styx - Contracts

8. As to paragraph 246:-
(a) Identify and describe the area or areas within the Styx 4A coupe as to which the first plaintiff directed the second and third plaintiffs to harvest timber.

(b) Identify and describe the time period within which such timber in such area or areas was to be so harvested.

(c) Provide the usual particulars of the oral direction referred to in the particulars.

9. Under paragraph 252:-
(a) Provide the usual particulars of the allocation of work alleged;

(b) Identify and described the area or areas within the Styx 4A coupe which was or were the subject of the said allocation;

(c) Identify and describe the “work” allocated.

10. Under paragraph 257:-
(a) Provide the usual particulars of the direction referred to;

(b) Identify and describe the area or areas of the Styx 4A Coupe  from which timber was to be carted.

Styx - Claims

11. Under paragraph 260:-
(a) Specify the precise date or dates on which it is alleged that the thirteenth defendant:-

(i)
conspired

(ii) combined with the other Styx defendants and the other Styx conspirators as alleged.

(b) Give the usual particulars of the participation by the thirteenth defendant in the 

(i) making of 

(ii) conduct of

the conspiracy and combination referred to.

(c) Identify and describe the “unlawful means” referred to;

(d) Identify and describe the injury intended by the thirteenth defendant to have been caused to

(i) the first 

(ii) the second

(iii) the third

plaintiff.

(e) Provide the usual particulars of the agreement alleged in particular (a);

(f) Provide the usual details of the “activities” the subject of the agreement alleged in particular (a);

(g) Provide the usual particulars of the discussions referred to in particular (a).

(h) Identify each and every person alleged to have attended the meetings referred to in particular (a);

(i) Identify each and every person alleged to have participated in the discussions alleged in particular (a);

(j) Provide the usual particulars of the agreement referred to in particular (c)(i);

(k) Provide the usual details of the allegation that the thirteenth defendant was a party to the agreement alleged in particular (c)(i);

(l) Provide the usual details of the allegation that the thirteenth defendant “wanted to injure” the –

(i) first

(ii) second

(iii) third

plaintiffs as alleged in particular (c)(i).

(m) Provide the usual details of the allegation that the thirteenth defendant knew of the Styx Contracts as alleged in particular (c)(ii).

(n) Provide the usual details of the allegation that the thirteenth defendant intended the consequences alleged in particular (c)(ii).

12. Under paragraph 261:-
(a) Provide the usual details of the participation of the thirteenth defendant in the meetings alleged;

(b) Specify the precise date or dates on which the alleged meetings were held;

(c) Specify where each alleged meeting was held;

(d) Provide the usual particulars of the alleged agreement;

(e) Identify and describe where it was agreed in the Styx Valley that a produce camp would be established and maintained;

(f) Identify and describe the equipment which it was agreed would be provided as alleged.

13. Under paragraph 262:-
(a) Give the usual details of the acts of interference allegedly carried out by the thirteenth defendant;

(b) Provide the usual details of the allegation that the thirteenth defendant intended to cause injury as alleged;

(c) Provide the usual details of the unlawful means allegedly employed by the thirteenth defendant;

(d) Provide the usual particulars of the agreement referred to in particular (c)(i);

(e) Provide the usual details of the allegation that the thirteenth defendant wanted to interfere with the trade and business of the first plaintiff as alleged in particular (c)(i);

(f) Provide the usual details of the allegation that the thirteenth defendant knew of the Styx Contracts as alleged in particular (c)(ii);

(g) Provide the usual details of the allegation that the thirteenth defendant intended the consequence alleged in particular (c)(ii). 

14. Under paragraph 263:-
(a) Provide the usual details of the acts of interference allegedly carried out by the thirteenth defendant;

(b) Provide the usual details of the allegations that the thirteenth defendant intended to cause injury as alleged;

(c) Provide the usual details of the unlawful means allegedly employed by the thirteenth defendant;

(d) Provide the usual particulars of the agreement referred to in particular (c)(i);

(e) Provide the usual details of the allegation that the thirteenth defendant wanted to interfere with the trade and business of the second and third plaintiffs as alleged in particular (c)(i);

(f) Provide the usual details of the allegation that the thirteenth defendant knew of the Styx Contracts as alleged in particular (c)(ii);

(g) Provide the usual details of the allegation that the thirteenth defendant intended the consequence alleged in particular (c)(ii). 

15. Under paragraph 264:-
(a) Provide the usual details of the allegation that the thirteenth defendant had the knowledge alleged;

(b) Provide the usual details of the allegation that the thirteenth defendant had the knowledge alleged in particular (a);

(c) Provide the usual details of the allegation that the thirteenth defendant could have ascertained the existence of the contracts as alleged in particular (b);

(d) Provide the usual details of the allegation that the thirteenth defendant was recklessly indifferent as alleged. 

16. Under paragraph 265:-
(a) Provide the usual details of the acts of interference carried out by the thirteenth defendant;

(b) Provide the usual details of the allegation that the thirteenth defendant had the intention alleged;

(c) Provide the usual particulars of the unlawful means employed by the thirteenth defendant as alleged.

17. Under paragraph 266:-
(a) Provide the usual details of the acts of interference carried out by the thirteenth defendant;

(b) Provide the usual details of the allegation that the thirteenth defendant had the intention alleged;

(c) Provide the usual details of the unlawful means employed by the thirteenth defendant as alleged.

Styx – Overt acts

18. Under paragraph 267:-
(a) Identify and describe each of “the acts set out in paragraphs 268 to 304” alleged to have been done by the thirteenth defendant.
(b) Give the usual details of the allegation that the “acts” referred to therein were done “in furtherance of the Styx Conspiracy”.

19. Under paragraph 283:-
Specify the precise date or dates on which it is alleged that the thirteenth defendant 

(i) lived at;

(ii) maintained

the protest camp referred to.

20. Under paragraph 288:-
(a) Specify the precise date or dates on which the alleged discussions involving the thirteenth defendant occurred;

(b) Provide the usual particulars of the alleged agreement;

(c) Provide the usual particulars of the discussions alleged involving the thirteenth defendant.

Styx – Unlawful acts

21. Under paragraph 305:-
(a) Provide the usual details of the allegation that the thirteenth defendant:

(i)
used;

(ii) occupied

Crown land without lawful authority; 

(b) Provide the usual details of the allegation that the thirteenth defendant’s use and occupation of Crown land as alleged was wrongful and unlawful.

Styx - Interference

22. Under paragraph 306:-
(a) Provide the usual details of the allegation that the Styx overt acts:

(i)
prevented

(ii)
hindered

the performance of the Styx Contracts by the 

(a) first 

(b) second

(c) third -

plaintiffs.

(d) Smith & Sons

(e) Hazell Brothers.

Styx – Loss and damage

23. Under paragraph 308:-
Provide the usual details of the 

(a) trouble

(b) inconvenience

(c) diversion of time

(d) effort of staff

(e) administrative tasks

(f) inability to use employees, contractors and resources

alleged in the particulars subjoined thereto. 

24. Under paragraph 310:-
Provide the usual details of the 

(a) trouble

(b) inconvenience

(c) diversion of time

(d) effort of staff

(e) administrative tasks

(f) inability to use employees, contractors and resources

alleged in the particulars subjoined thereto. 

25. Under paragraph 320:-
(a) Specify precisely which of the Styx overt acts were allegedly carried out by the thirteenth defendant;

(b) Provide the usual details of the allegation that the thirteenth defendant acted as alleged;

(i)
wilfully


(ii)
maliciously


(iii)
recklessly

(iv)
contumaciously 

(v)
with the intention of injuring the first plaintiff as alleged.

(c) Provide the usual details of the alleged intention of the thirteenth defendant, including specifying the “other things” constituting such intention.

26. Under paragraph 321:-
(a) Specify precisely which of the Styx overt acts were allegedly carried out by the thirteenth defendant;

(b) Provide the usual details of the allegation that the thirteenth defendant acted as alleged;

(i)
wilfully


(ii)
maliciously


(iii)
recklessly

(iv)
contumaciously 

(v)
with the intention of injuring the first plaintiff as alleged.

(c) Provide the usual details of the alleged intention of the thirteenth defendant, including specifying the “other things” constituting such intention.

Styx – Joint, several and vicarious liability

27. Under paragraph 322:-
(a)
Provide the usual details of the allegation that the acts allegedly done by  the thirteenth defendant were done on behalf of:

(i) the other Styx defendants (identifying each such person);

(ii) his co-conspirators (identifying each such person).

(b) Provide the usual details of the allegation that the acts allegedly done by the thirteenth defendant were done in furtherance of the alleged Styx Conspiracy

28. Under paragraph 323:-
Provide the usual particulars of the concert alleged.

29. Under paragraph 325:-
(a) Provide the usual details of the allegation that the common purpose and design alleged may be inferred from the –

(i)
nature


(ii)
location 


(iii)
timing


(iv)
results


of the acts (specifying and identifying each act and each person allegedly involved).

(b) Provide the usual particulars of the common understanding alleged in particular (c);

(c) Provide the usual details of the knowledge of the thirteenth defendant as to the “kinds of acts that were required to be done” as alleged in particular (c);

(d) Provide the usual particulars of the determination made by the sixth defendant alleged in particular (c);

(e) Provide the usual details of the participation of the thirteenth defendant alleged in particular (c).

30. Under paragraph 326:-
(a) Provide the usual particulars of the agency between the thirteenth defendant and the sixth defendant;

(b) Provide the usual details of the allegation that the acts allegedly done by the thirteenth defendant were done as agent for the sixth defendant;

(c) Provide the usual particulars of the employment of the thirteenth defendant by the sixth defendant alleged in particular (a);

(d) Provide the usual details of the allegation that the thirteenth defendant acted within the scope of his alleged employment with the sixth defendant.

Triabunna 2004 – Claims
31.
Under paragraph 334:-

(a) Specify the precise date or dates on which it is alleged that the thirteenth defendant:

(i) conspired;

(ii) combined

with the other  Triabunna 2004 Defendants and the other Triabunna 2004 Conspirators.

(b) Provide the usual particulars of the participation by the thirteenth defendant in the:- 

(i) making of;

(ii) conduct of

the conspiracy and combination referred to.

(c) Identify and describe the “unlawful means” referred to;

(d) Identify and describe the injury intended by the thirteenth defendant to have been caused to the first plaintiff.

(e) Provide the usual particulars of the:-

(i) discussions;

(ii) agreement

referred to in particular (a).

(f) Provide the usual details of the “activities” the subject of the agreement alleged in particular (a);

(g) Identify each and every person alleged to have attended the meetings referred to in particular (a);

(h) Provide the usual particulars of the agreement referred in particular (c)(i);

(i) Provide the usual details of the allegation that the thirteenth defendant held the intention referred to in particular (c);

(j) Provide the usual details of the allegation that the thirteenth defendant was a party to the agreement alleged in particular (c)(i);

(k) Provide the usual details of the allegation that the thirteenth defendant “wanted to injure” the first plaintiff as alleged in particular (c)(i);

(l) Provide the usual details of the allegation that the thirteenth defendant knew of the Triabunna 2004 Employees Contracts as alleged in particular (c)(ii);

(m) Provide the usual details of the allegation that the thirteenth defendant intended the consequences alleged in particular (c)(ii).

32.
Under paragraph 335:-
(a)
Provide the usual details of the participation of the thirteenth defendant in the meetings alleged;

(b)
Specify the precise date or dates on which the alleged meetings were held;

(c)
Specify where each alleged meeting was held;

(d)
Provide the usual particulars of the alleged agreement;

(e)
Identify and describe the equipment which it was agreed would be provided as alleged in (c).

33.
Under paragraph 336:-

(a)
Provide the usual details of the acts of interference allegedly carried out by the thirteenth defendant;

(b)
Provide the usual details of the allegation that the thirteenth defendant  

            intended to cause injury as alleged;

(c)
Provide the usual details of the unlawful means allegedly employed by the thirteenth defendant;

(d)
Provide the usual details of the allegation that the thirteenth defendant

intended to cause injury to the first plaintiff’s trade and business as    alleged;

(e)
Provide the usual details of the allegation that the thirteenth defendant held the intention referred to in particular (c);

(f)
Provide the usual particulars of the agreement referred to in particular (c)(i);

(g)
Provide the usual details of the allegation that the thirteenth defendant “wanted to interfere with” the trade and business of the first plaintiff as alleged in particular (c)(i);

(h)
Provide the usual details of the allegation that the thirteenth defendant knew of the Triabunna Mill 2004 Employees Contracts alleged in particular (c)(ii);

(i)
Provide the usual details of the allegation that the thirteenth defendant intended the consequence referred to in particular (c)(ii).

34.
Under paragraph 337:-

(a)
Provide the usual details of the allegation that the thirteenth defendant had the knowledge referred to;

(b)
Provide the usual details of the allegation that the thirteenth defendant had the knowledge alleged in particular (a);

(c)
Identify and describe the “reasonable grounds” referred to in particular (a);

(d)
Provide the usual details of the allegation that the thirteenth defendant “could have ascertained” the existence of the contracts referred to in particular (b) (identifying each such contract);

(e)
Provide the usual details of the allegation that the thirteenth defendant was “recklessly indifferent” as alleged in particular (c).

35.
Under paragraph 338:-

(a)
Provide the usual details of the acts of interference allegedly carried out by the thirteenth defendant;

(b)
Provide the usual details of the allegations that the thirteenth defendant intended to cause injury as alleged;

(c)
Provide the usual details of the unlawful means allegedly employed by the thirteenth defendant.

Triabunna 2004 – Overt Acts

36.
Under paragraph 339:-

(a)
Identify and describe each of the acts alleged to have been done by the thirteenth defendant.

(b)
Provide the usual details of the allegation that the acts allegedly done by the thirteenth defendant were done “in furtherance of the Triabunna 2004 Conspiracy”.

37.
Under paragraph 340:-

(a)
Provide the usual particulars of the discussions referred to;

(b)
Provide the usual particulars of the decisions reached.

38.
Under paragraph 347:-
(a)
Provide the usual details of the allegation that the thirteenth defendant provided the 

(i) audio visual equipment;

(ii) cameras; 

(iii) ropes;

(iv) harnesses;

(v) rubber duckies;

(vi) devices to secure the protestors onto equipment and machinery;

(vii) other facilities (specifying the same);

(viii) other equipment (specifying the same);

referred to

(b)
Provide the usual particulars of the organisation undertaken by the thirteenth defendant referred to;

(c)
Identify and describe each and every item of material, facilities or equipment provided to the thirteenth defendant, stating by whom the same was provided and on precisely which date or dates.

39.
Under paragraph 360:-

Give the usual details of the allegation that the acts there referred to interfered with the first plaintiff’s “possession” of the tower. 

40.
Under paragraph 374:-

(a)
Provide the usual details of the allegation that 

i. Adrian Hobden;

ii. Graham Castle;


iii. Bill Parker;

iv. Nicholas Gallagher;

v. Greg Thorpe

were:-

(aa) not able to perform;

(ab) hindered in the performance of

the contracts referred to.

41.
Under paragraph 375:-

(a)
Provide the usual details of the allegation that the acts alleged interfered with the trade and business of the first plaintiff;

(b)
Provide the usual details of the interference with the trade and business of the first plaintiff referred to.

42.
Under paragraph 376:-

(a)
Provide the usual details of the “trouble and inconvenience” referred to in particular (d);

(b)
Provide the usual details of the “diversion of time and effort of staff” referred to in particular (d);

(c)
Provide the usual details of the administrative tasks referred to in particular (d);

(d)
Provide the usual details of the first plaintiff’s inability to utilise:

i. employees;

ii. contracts;

iii. resources

referred to in particular (d)

(e)
Provide the usual details by reference to which the sum of $25,000 is calculated in particular (d).

43.
Under paragraph 378:-

Provide the usual details of the “interference” with the first plaintiff’s trade and business referred to.

44.
Under paragraph 380:-

Provide the usual details of the “interference” referred to.

45.
Under paragraph 382:-

(a)
Identify and describe the acts allegedly done by the thirteenth defendant;

(b)
Provide the usual details of the allegation that the thirteenth defendant acted:


i. wilfully;


ii. maliciously;

iii. recklessly;

iv. contumaciously;

v. with the intention referred to;

(c)
Provide the usual details of the “manner” referred to in particular (a).

Triabunna 2004 – Joint several and vicarious liability

46.
Under paragraph 383:-

(a)
Provide the usual details of the allegation that the acts allegedly done `
by the thirteenth defendant were done on behalf of:-

i. the other Triabunna 2004 Defendants (identifying each such person);

ii. his co-conspirators (identifying each such person.)

(b)
Provide the usual details of the allegation that the acts of the thirteenth defendant were done “in furtherance” of the Triabunna 2004 Conspiracy.

47.
Under paragraph 384:-

Provide the usual particulars of the concert referred to.

48.
Under paragraph 385:-

Provide the usual particulars of the discussions referred to.

49.
Under paragraph 386:-

(a)
Provide the usual details of the allegation that the common purpose and design alleged may be inferred from the:-

i. nature;

ii. location;

iii. timing;

iv. results 

of the acts (specifying and identifying each act and each person allegedly involved).

(b)
Provide the usual particulars of the common agreement referred to in particular (b).

(c)
Provide the usual particulars of the common understanding alleged in particular (c).

(d)
Provide the usual details of the:-

(i)
protest activities;

(ii)
means by which such activities were to be done;

(e)
Provide the usual details of the allegation that the thirteenth defendant was “well familiar” with the kinds of acts referred to;

(f)
Identify and describe the “kinds of acts that were required”;

(g)
Provide the usual particulars of the determination made by the sixth defendant referred to in particular (c);

(h)
Provide the usual details of the participation of the thirteenth defendant referred to in particular (c).

50.
Under paragraph 387:-
(a)
Provide the usual particulars of the agency between the thirteenth defendant and the sixth defendant;

(b)
Provide the usual particulars of the employment between the sixth defendant and the thirteenth defendant referred to in particular (a);

(c)
Provide the usual details of the allegation that the thirteenth defendant acted within the scope of his employment referred in particular (a).

Triabunna 2004 – Other claims

51.
Under paragraph 388:-

(a)
Identify and describe the point at which the thirteenth defendant allegedly entered the:-

(i)
Triabunna Mill site;

(ii)
Triabunna Wharf.

(b)
Identify and describe precisely where on the:-

(i)
Triabunna Mill site;



(ii)
Triabunna Wharf

the thirteenth defendant remained.

(c)
Provide the usual particulars of the “repeated requests” referred to .

(d)
Provide the usual  particulars of the “further similar requests” referred to in particulars subjoined thereto.

52.
Under paragraph 389:-

(a)
Provide the usual details of the allegation that the first plaintiff suffered loss and damage by reason of the conduct of the thirteenth defendant.

(b)
Provide full and precise particulars of the loss and damage referred to in the particulars.

53.
Under paragraph 391:-

(a)
Provide the usual details of the allegation that the thirteenth defendant acted:-

(i)
wilfully;


(ii)
maliciously;


(iii)
recklessly

(iv)
contumaciously

(v)
with the intention of injuring the first plaintiff. 

(b)
Provide the usual details of the allegation that the thirteenth defendant had the intention referred to;

(c)
Provide the usual details of the –

(i)
loss;


(ii)
trouble 

(iii)
inconvenience

referred to.

(d)
provide the usual details of the knowledge referred to in the particulars whereby it is alleged that the thirteenth defendant knew that he was committing a trespass.

(e)
Provide the usual details of the  allegation that the acts alleged were part of a “well 
panned action” of the thirteenth defendant;

(f)
provide the usual details of the “activities” referred to in the particulars;

(g)
Provide the usual details of the matters relied upon in calculating the sum of aggravated and exemplary damages claimed of $20,000. 

DATED:
14 September 2005

………………………………………….

MAURICE BLACKBURN CASHMAN

Solicitors for the Thirteenth Defendant

