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COMMON GROUNDS

Compliance with the decision in Gunns v Marr [2005] VSC 251 

1. The Defendants contend that the Statement of Claim (Version 3) (“Version 3”) does not meet the requirement that it be drafted without reference to the previous Statements of Claim because a number of paragraphs in it are identical to paragraphs in the earlier pleadings. This misunderstands the ruling given by the Court. The ruling intended that Version 3 not be prepared as an amended pleading with the usual underlining and striking through prescribed by the Rules for such pleadings: Order 36.05 (4). Rather it was to be drawn afresh without reference in an indicative way to the earlier pleadings in the formal sense. 

2. Many of the paragraphs in the earlier pleadings were not the subject of criticism by either the Court or by the Defendants. The reasons for decision of 18 July 2005 did not specify that all paragraphs in the new pleading were to be different to what went before. 

3. The Court made clear that what was envisaged was a pleading radically different from the Statement of Claim and the proposed Amended Statement of Claim. At paragraph 56 of the reasons for decision the Court observes as follows “Some parts of it may not be able to be corrected. Others may be able to be repeated in the new pleading with little modification”. The pleading which has been advanced is radically different from its predecessor.  Radical differences in Version 3 include as follows:

(a) The individual Defendants are described at the commencement of the pleading and their respective relationships with other parties are identified: Version 3 paragraphs 4 to 20. The corporate Defendants are described in Version 3 paragraphs 21-36. 

(b) Those parts of the earlier pleading which sought to outline the mode of operation of the Sixth, Seventeenth and Twentieth Defendants have either been entirely removed or curtailed.  Those parts of the pleading, which include formal allegations of incorporation, have been reduced in length by about 75%.

(c) The overwhelming majority of cross-references have been eliminated in Version 3. Those that have been retained are merely “a convenient way of avoiding repetition and achieving economy of expression”: paragraph [23] of the Reasons for Decision.

(d) A chronological statement of each overt act said to have been done in furtherance of the conspiracy has been set out, including lawful and unlawful conduct. The formula adopted of listing the overt acts is the one commended by Bullen and Leake.
  

(e) The detailed particulars of agency which were the subject of criticism by the parties and the Court have been removed in their entirety and replaced with simple assertions as to agency. Some of the particulars appear in the pleading. 
 Others have been provided in response to the requests. The allegations in the former pleadings that the Sixth, Seventeenth and Twentieth Defendants did certain acts through employees, officers and other agents have been deleted.
  The agency between the Sixth Defendant and members of the Wilderness Society Group is now directly alleged in paragraph 25.
  

(f) Substantial alterations have been made to the manner in which intention and conduct in concert are pleaded.  For example Version 3 paragraph 42(c) provides a concise statement as to intention to injure and the further extensive detail which was contained in the earlier pleadings has been removed and dealt with in the further and better particulars.  Conduct in concert is detailed more fully: see, for example, Version 3 paragraph 98.

(g) The Campaign against Gunns has been extensively altered. It no longer incorporates by reference the whole of the other sets of claims. The elements of the Campaign against Gunns have been recited in full complete with a full list of overt acts, both lawful and unlawful.  The overt acts have been pleaded in the manner recommended by Bullen and Leake.  The only exception to this is sub-paragraph 706(aa).  This relies on the involvement of the First, Second, Third, Fourth, Sixth and Tenth Defendants in the Styx, Japan and Banks Actions.  The Eleventh Defendant in the Japan and Banks Actions.  The First, Second, Sixth and Tenth Defendants in the Triabunna 2004 action and the Sixth Defendant in Triabunna 2003. 

(h) A radical alteration has been made to the paragraphs which were advanced in the proposed Amended Statement of Claim (Version 2) dealing with meetings.  This was the subject of criticism by the parties and by the Court.  Version 3 completely removes the former paragraphs 50A – 50R and 99A – 99S. Any meetings which are alleged to form part of the conspiracies and other causes of action are recited in the context in which they occurred and in chronological order within the paragraphs dealing with the conspiracies and the overt acts. 

(i) In respect of each of the causes of action, the pleading identifies specifically which Defendants are alleged to be tortfeasors and the Defendants against whom relief is sought.  Those Defendants are then defined as, for example, “the Hampshire Defendants” or “the Japan Defendants” or “the Banksia Defendants”.  From the paragraphs which allege the torts it can be seen immediately which Defendants are alleged to have committed the torts
 and from the paragraphs that allege loss and damage it can be immediately seen which Defendants are alleged to be liable.
 

(j) All reference to corporate vilification as a classification for some of the acts sought to be impugned has been removed.  

(k) Full details of the alleged imputations in respect of the Burnie action are now set out in detail: paragraph 492.

(l) The paragraphs dealing with joint, several and vicarious liability have been recast and simplified very substantially. The length of the pleas concerning agency, for example, has been reduced by about 90%. 

(m) In paragraph [13] of the Reasons for Decision the Court referred to the “significant increase in the allegations of fact” with respect to the pleas of conspiracy. The pleading has been reduced significantly overall.

Agency 

4. The Defendants make various criticisms of the agency pleas.
  It is said they are prolix. The agency pleas have been reduced by about 90% in Version 3 compared with the former pleading. 

5. The former paragraphs contained some pages of particulars (in each case), cross referenced to about 17 other paragraphs.  The particulars sought to explain the manner in which it was said that individuals and organisations acted as agents and by virtue of what relationship, action, statement or implication.  Those pleas were the subject of criticism and the observations of the Court.  It was said that in their form those paragraphs were too extensive and confused by cross referencing, such that the Defendants would not be able to determine with certainty whether they were alleged to be liable for any particular act.  The pleading now includes, for example: 

“99.
Each of the Triabunna 2003 overt acts alleged to have been done by the Eighth, Ninth, Twelfth and Fifteenth Defendants and the other Triabunna 2003 conspirators were done by those persons and each of them as agents for the Sixth Defendant.  

Particulars

(a) The Eighth Defendant was an employee of the Sixth Defendant and acted within the scope of her employment.

(b) The Ninth, Twelfth and Fifteenth Defendants and the other Triabunna 2003 conspirators were engaged by and acted as volunteers for the Sixth Defendant.  Volunteers are persons who agree to engage in protest activities for the Sixth Defendant and do so with the authority of the Sixth Defendant”.

Detailed particulars have been sought of these paragraphs and they have been provided to the extent that they are available.

6. The pleading as to agency in Version 3 paragraph 99 (Triabunna 2003) is a simple and direct pleading. It is not confused or confusing in any way. It clearly identifies: 

(a) Who is the principal and who is the agent.

(b) The scope of the agency: a matter that was further particularised in response to requests made by the Defendants.

(c) The acts done as agent: it is clear which of the Triabunna 2003 overt acts are said to have been done by the Eighth, Ninth, Twelfth and Fifteenth Defendants as each allegation made against each of those Defendants specifically names the Defendant and the act they have done.

(d) How the agency arises: specifically, in the case of the Eighth Defendant the agency arose from an employment relationship and in the case of the Ninth, Twelfth and Fifteenth Defendants, the agency arose as the result of agreeing to act as a volunteer. These matters have been further particularised in response to requests made by the Defendants.

7. The agency plea in relation to Triabunna 2003 (Version 3 paragraph 99), has been particularised in the following way.

(a) As to the alleged employment of the Eighth Defendant reference is made to the allegation in paragraph 10 that the Eighth Defendant has been an employee of the Sixth Defendant since about 2002 and has been a Tasmanian Community Campaigner for the Sixth Defendant during that time : see paragraph 160 of the further particulars in response to MBC request.

(b) The scope of the employment of the Eighth Defendant has been particularised, namely that she would undertake work and carry out duties aiming to achieve the objects of the Sixth Defendant and to do so by among other things developing, promoting and participating in campaigns and other protest activities directed against the First Plaintiff and its interests: see paragraphs 162 and 163 of the further and better particulars in response to the MBC request.

8. The Plaintiffs are not currently in a position to provide further particulars of the contract of employment of the Eighth Defendant, such as whether the contract is in writing or oral etc. The Plaintiffs have stated that further particulars of this contract will be provided after discovery and interrogation: see paragraphs 20 and 21 of the further and better particulars in response to the MBC requests. This is a matter about which the Defendants know the facts and the Plaintiffs do not. As Bowen LJ observed in Millar v Harper: 

“It is good practice and good sense that where a Defendant knows the facts of a matter and the plaintiffs do not, the Defendant should give discovery before the plaintiffs deliver particulars.”
 

9. Courts in Australia have applied this principle to refuse to strike out a statement of claim where the Plaintiffs are not in a position to provide full particulars of agency.  Hence in Posselt v Wolfenden
 the Court refused to strike out a statement of claim in such a case and observed as follows:

“For the fourth respondent it is said considerable prejudice and embarrassment has been caused by the failure of the applicants to answer the fourth respondent's request for further and better particulars of the statement of claim particularly in relation to matters of agency and authority.  However, the principal relevant circumstance is that the applicants are not parties to the alleged principal/agency relationship the subject of the pleadings and so cannot be expected to provide full particulars until such time as the relevant respondents have provided discovery and interrogatories.
 …. In the event that the process of interrogatories and discovery does not yield satisfactory particulars a serious question would then arise as to whether the action in that respect should be stayed or dismissed on the ground that it is not seen to have a reasonable foundation.
 Prior to that point, I consider this is an exceptional case in which discovery before particulars is appropriate.
”

10. The next matter concerning the pleadings as to agency are the allegations that certain persons acted as “volunteers” for the Sixth Defendant by engagement.  Version 3 paragraph 99 alleges that at Triabunna 2003 the Ninth, Twelfth and Fifteenth Defendants acted as agents for the Sixth Defendant because they had been engaged as volunteers for the Sixth Defendant.  In summary the particularised plea of agency together with the further particulars concerning those volunteers is to the following effect:

(a) The Ninth, Twelfth and Fifteenth Defendants were members of the Sixth Defendant at the relevant time.

(b) The Sixth Defendant had at the relevant time a policy and practice about the engagement of volunteers. The policy and practice was that the Sixth Defendant would offer roles to volunteers who would agree to perform them.

(c) The Sixth Defendant met with each of the Ninth, Twelfth and Fifteenth Defendants and agreed that they and others would jointly conduct the Triabunna 2003 protest and each of the Ninth, Twelfth and Fifteenth Defendants agreed with the Sixth Defendant to take on certain roles.

(d) The Ninth, Twelfth and Fifteenth Defendants then performed the roles they agreed to perform and performed certain ancillary tasks.

11. Looking at this in more detail it is alleged in the pleading and the further particulars that:

(a) The Ninth, Twelfth and Fifteenth Defendants were members of the Sixth Defendant at the time of the Triabunna 2003 actions: Version 3 paragraphs 10, 14 and 17 and paragraph 164 of the further and better particulars in response to the MBC request.

(b) Volunteers played a crucial role in the performance of the Sixth Defendant’s functions at the time of the Triabunna 2003 action: “Volunteers are a fundamental part of the Wilderness Society and much of the Wilderness Society’s work is performed by volunteers”: Version 3 paragraphs 27 and 28 and paragraph 164 of the particulars provided in response to request of MBC. Further, the Sixth Defendant has published the following statement continuously between 1998 and 2005: “All Campaign Centres and the National Organisation operate largely through the efforts of volunteers ….”: particulars to Version 3 paragraph 25.  

(c) At the time of the Triabunna 2003 action the Sixth Defendant had a policy and practice about the engagement of volunteers: Version 3 paragraph 28. That policy and practice included, as key elements, that:

(i) The Sixth Defendant offered volunteers a choice of tasks to perform, including planning and conducting direct action;

(ii) The Sixth Defendant agreed with volunteers about the roles and tasks that the volunteers would perform in planning and conducting direct action: Version 3 paragraph 28 and paragraph 164 of the further particulars in response to the MBC request. 

(iii) The rights of volunteers specified in the policy include the following: “You have the right to...be treated fairly, as an equal amongst fellow workers; be assigned a task commensurate with your skills, abilities and interests; know what is expected of you; know why you are doing what you are doing and adequate training for a task by someone who has time to devote to you”: particulars to Version 3 paragraph 28.

(iv) The responsibilities of volunteers specified in the policy include the following: “Responsibilities … to abide by any undertakings or commitments you make; to be committed to your role as a volunteer; to respect your workplace and your fellow workers, look after the equipment you use..” : particulars to Version 3 paragraph 28.

12. As to the agreement between the Sixth Defendant and the Ninth, Twelfth and Fifteenth Defendants to act as volunteers, referred to in the particulars to Version 3 paragraph 99 and in the further particulars provided pursuant to various requests, it is pleaded that the Ninth, Twelfth and Fifteenth Defendants agreed with the Sixth Defendant that they would engage in protest activities for the Sixth Defendant: Version 3 paragraph 99 particular (b). In the further particulars to that paragraph, specific reliance is placed on the pleaded agreement in Version 3 paragraph 42: paragraph 164 of the further and better particulars provided in response to MBC request. Particulars of that agreement include:

(i) Who met

(ii) When they met

(iii) Where they met

(iv) What they agreed.
 

13. As to the elements of what was agreed between the Ninth, Twelfth and Fifteenth Defendants and the Sixth Defendant, it is important to note that it is pleaded that:

(a) The Ninth Defendant agreed with the Sixth Defendant that he would lead and co-ordinate the protestors, he would lock on to machinery and he would act as police liaison at the protest: Version 3 paragraphs 43 (b), (d) and (f). Paragraphs 56, 57, 58, 64, 70 and 82 of Version 3 allege that he did perform those acts as he had agreed to do. 

(b) The Twelfth Defendant agreed with the Sixth Defendant that she would act as a media spokesperson: Version 3 paragraph 43 (e). Paragraph 83 alleges that she did perform that acts as she agreed to do. 

(c) The Fifteenth Defendant agreed with the Sixth Defendant that a protest would be conducted which would consist of trespassing: Version 3 paragraph 43 (a). On 21 December 2002 the Fifteenth Defendant agreed with the Sixth Defendant about the method and personnel at the proposed protest: Version 3 paragraph 52. On the day of the protest he trespassed on the property, occupied a maintenance cradle and acted as a decoy while others locked on to the ship loading tower and boom: Version 3 paragraphs 60, 61, 68 and 81. 

14. Further, as to the agreement between the Sixth Defendant and the volunteers, the pleadings state that the Plaintiffs also rely on the Triabunna 2003 overt acts from which inferences may be drawn about the relationship between, on the one hand, the Sixth Defendant and, on the other hand, the Ninth, Twelfth and Fifteenth Defendants: paragraph 164 of the further particulars provided in response to the MBC request. The key overt acts pleaded include:

(a) That on or about 30 November 2002 the Ninth Defendant and the Sixth Defendant jointly conducted a training workshop at the Zoe Environment Centre at Stephensons Road in Ferntree in Hobart at which other protestors were provided with training and the Sixth and Ninth Defendants encouraged protestors to participate in the protest action: Version 3 paragraph 48.

(b) That on or about 21 December 2002 the Sixth Defendant met with the Ninth and Fifteenth Defendants at the Zoe Environment Centre at Stephensons Road in Ferntree in Hobart. They made decisions about the timing, location, method and personnel who would be involved in the protest to be conducted at the Triabunna Mill in January 2003: Version 3 paragraph 51.

(c) That the Ninth Defendant and the Sixth Defendant provided or organised for others to provide certain equipment to enable protestors to conduct the Triabunna 2003 protest: Version 3 paragraph 52.

(d) The Twelfth Defendant participated in the meetings as alleged in Version 3 paragraph 43 and agreed with the Sixth Defendant about the matters alleged in paragraphs 42 and 43.  She thereby knew of the intended protest and trespasses at the Triabunna Mill site, the proposed lock ons and other activities.  The Twelfth Defendant provided accommodation at her home to the Eighth and Ninth Defendants and some of the other Triabunna 2003 Conspirators on 13, 14 and 15 January 2003.  The home of the Twelfth Defendant is located near the Triabunna Mill.  The Eighth and Ninth Defendants and those other Triabunna 2003 Conspirators to whom accommodation was provided were aided in participating in the Triabunna 2003 protest by having accommodation near where the protest was to occur.  Being provided with this accommodation also enabled them to participate in the protest: Version 3 paragraph 53 and paragraph 6 of the further particulars provided in response to the request by the Twelfth Defendant. 

(e) The Ninth Defendant agreed with the Sixth Defendant that he would lead and co-ordinate the protestors, he would lock on to machinery and he would act as police liaison at the protest: Version 3 paragraphs 43 (b), (d) and (f). Paragraphs 56, 57, 58, 64, 70 and 82 allege that he did perform those acts as he agreed to do. 

(f) The Twelfth Defendant agreed with the Sixth Defendant that she would lead act as a media spokesperson: Version 3 paragraph 43 (e). Paragraph 83 alleges that she did perform that acts as she agreed to do. 

(g) The Fifteenth Defendant agreed with the Sixth Defendant that a protest would be conducted which would consist of trespassing: Version 3 paragraph 43 (a). On 21 December 2002 the Fifteenth Defendant agreed with the Sixth Defendant about the method and personnel at the proposed protest: Version 3 paragraph 52. On the day of the protest he trespassed on the property, occupied a maintenance cradle and acted as a decoy while others locked on to the ship loading tower and boom: Version 3 paragraphs 60, 61, 68 and 81. 

15. There is, also, a further ground relied on by the Plaintiffs for finding an agency existed, namely:

(a) The pleading alleges that the Sixth Defendant was party to an agreement with the Ninth, Twelfth and Fifteenth Defendants to do various unlawful acts. That is, they were parties to a conspiracy: Version 3 paragraph 42. 

(b) The Plaintiffs rely on that agreement when particularising the agency arising between the Sixth Defendant and those Defendants: paragraph 164 of the further particulars provided in response to the request by MBC. 

16. Co-conspirators act on behalf of each other. They are agents for each other. They impliedly authorise one another in the pursuit of the conspiracy. As the High Court observed in Ahern v R: “…(when) two or more persons are bound together in the pursuit of an unlawful object, anything said, done or written by one in furtherance of the common purpose is admissible in evidence against the others.  The combination implies an authority in each to act or speak on behalf of the others…The principle lying behind the rule is one of agency and the closest analogy is with partners in a partnership business.  Indeed, conspirators have been described as partners in crime.  The principle of agency has a particular application in cases of conspiracy where preconcert is the essence of the crime.”

17. In ACCC v Leahy Petroleum
 Justice Merkel noted that Ahern v R concerned a criminal conspiracy. However, he observed: “The rationale behind the Ahern principle is that ‘the combination or preconcert to commit the crime is considered as implying an authority to each participant to act or speak in furtherance of the common purpose on behalf of the others’
. A long line of cases has established that the same principle applies in the context of civil conspiracies and in cases of unlawful arrangements in contravention of Pt IV of the (Trade Practices) Act
….”.

18. It follows that by virtue of the pleaded conspiracy, each of the co-conspirators were agents for the Sixth Defendant.

19. As to paragraph 8 of the Norton White submissions dealing with ground 1(b) which complains of a lack of a factual basis for the establishment/agency allegation, the establishment of the Twentieth Defendant by the Sixth Defendant and the relationship of agency is pleaded specifically in Version 3 paragraphs 36 and 502.  Particulars are also provided subjoined to paragraph 502.  Further particulars were provided in paragraph 785 of the Plaintiff’s further particulars in response to the MBC request.  Those further particulars identify that the Sixth Defendant arranged for the establishment of the For Forests Group and the incorporation of the Twentieth Defendant.  They further identify that the Sixth Defendant provided funding and other resources including access to the facilities of the Sixth Defendant, such as fax, email, access to the internet and other like facilities.  And further that the Sixth Defendant also provided members of the For Forests Group and the Twentieth Defendant with a place at which to conduct some of their meetings.  It is also asserted that officers and employees of the Sixth Defendant were in regular contact with the leaders of the For Forests Group and the Twentieth Defendant in relation to protest actions being undertaken by and on behalf of the Sixth Defendant.  As such this is a sufficient assertion of the establishment/agency allegation.  Conformably with the earlier submissions of the Plaintiffs on the question of agency it is submitted that the Plaintiffs are entitled to await discovery and interrogation before providing further particulars of express transactions between the Sixth Defendant and the Twentieth Defendant.  That knowledge is peculiarly within the possession of the Twentieth Defendant and presumably other Defendants.  The Plaintiffs submit further that the matters raised in paragraphs 8 and 9 of the Norton White submissions are directed to the adequacy of the particulars and not to whether or not the pleading sufficiently sets out relevant material facts concerning agency.  

Knowledge as to contracts of the trade and business
20. Various submissions allege that the particulars of knowledge of the contracts are insufficiently pleaded.
 For example, it is submitted in the common grounds that the Plaintiffs have insufficiently pleaded the allegation that the Defendants who protested at the Triabunna Mill site knew of the existence of the contract between the First Plaintiff and its employees who operated the Mill. The authorities establish the following propositions:

(a) “The authorities are quite clear that the claimed interferer does not have to know the details of the contractual relationship…”

(b) Actual knowledge of the contracts is not required. Constructive knowledge is sufficient: “it has been held that constructive knowledge of the terms of a contract is sufficient, so that a defendant may be liable if he or she recklessly disregards the means of ascertaining those terms.”
 

(c) The High Court in Northern Territory v Mengel
 cited with approval the following statement: “The parties to (the contract) had a right to have their contractual relations preserved inviolate without unlawful interference by others. If the officers of the trade union knowing of the contract deliberately sought to procure a breach of it they would do wrong. Even if they did not know of the actual terms of the contract, that had the means of knowledge – which they deliberately disregarded – that would be enough. Like the man who turns a blind eye….For it is unlawful for a third person to procure a breach of contract knowingly, or recklessly, indifferent whether it is a breach or not.”
 (emphasis added). 

(d) If the Defendants know that the employer conducts its operations by relying on certain supplies, and this fact is well known, “it is an unreal exercise to trouble to investigate how much a person knew about the precise contractual terms on which the supplies were obtained.”
 The same principle will apply where it is well known that the employer conducts its operations by relying on labour.

(e) Similarly, where the existence of a contract is obvious, courts will impute knowledge. For example, in Shipping Company Uniform Inc v International Transport Workers Federation the striking dockworkers prevented a vessel with cargo on board leaving the port. The union was alleged to have interfered with the contracts between the shipowners and the recipients of the cargo. Justice Staughton observed that: “It is now said that until now the Defendants may not have known of those contracts or their terms. But they must at least have supposed there was some contract for the carriage of the cargo of scrap iron on the vessel.” (emphasis added)
 In the House of Lords in the Merkur Island case
, the vessel was chartered to a third party and the union declared the ship black as it was about to leave port. Lord Diplock made the following observations: “Whatever the precise knowledge of the Defendants at any particular time, faced with a laden ship which, as they knew, was about to leave port, the Defendants must in my judgement be deemed to have known of the almost certain existence of contracts of carriage to which the shipowners were parties.”
 

21. As noted above, various submissions allege that the particulars of knowledge of the contracts are insufficiently pleaded.
 In particular, there is criticism of the allegations that certain Defendants “well knew” that the Plaintiffs contracted with certain employees and others to conduct their businesses: Version 3 paragraphs 45, 140, 264, 337 and 428. Each of those paragraphs is in a similar form and the particulars provided are also in a similar form. Taking the first paragraph as an example, the pleading is as follows:

“45. On 15 January 2003 the Triabunna 2003 Defendants and each of them well knew the First Plaintiff contracted with employees to operate the Triabunna Mill and to load material onto ships docked at the Triabunna wharf.

Particulars

(a)
The Triabunna 2003 Defendants and each of them knew that the First Plaintiff conducted the Triabunna Mill and that it engaged employees to conduct those operations and load material onto ships docked at the Triabunna wharf.  The Triabunna 2003 Defendants and each of them knew or had reasonable grounds for knowing that those employees undertook their work in return for remuneration and were not volunteers and thereby each of them knew of the existence of contractual relationships between the First Plaintiff and the employees.

(b)
Alternatively, the Triabunna 2003 Defendants and each of them could have ascertained the existence of the contracts.  

(c)
Alternatively to (a) and (b), the Triabunna 2003 Defendants and each of them were recklessly indifferent to ascertaining the existence of those contracts.”  

22. The pleading says specifically who it was that had the knowledge and what was the text of the knowledge; namely; that the First Plaintiff had contracts with the employees for specific identified work.  The date at which that knowledge was held is also specified in the paragraph.  

23. As to the source of the knowledge, three alternatives are particularised. First, in Version 3 paragraph 45 particular (a) the Defendants knew that the First Plaintiff conducted the Triabunna Mill
 and that employees were engaged, and further that since they knew that those employees worked for remuneration rather than being volunteers, they must therefore be taken to know of the existence of the contractual relationships.  The knowledge that the mill was conducted by the First Plaintiff and that employees were engaged to work there must be taken to be common knowledge or common knowledge for persons in the position of the Defendants. In such circumstances “it is an unreal exercise to trouble to investigate how much a person knew about the precise contractual terms” on which necessary labour or supplies were obtained.
  The Plaintiffs submit that the matter was patently obvious: the Mill could not operate itself.  The present case is similar to Shipping Company Uniform Inc v International Transport Workers Federation
 and Merkur Island Shipping Corporation v Laughton.
 To adapt the words of the House of Lords in the Merkur Island case
: whatever the precise knowledge of the Defendants at any particular time, faced with a ship that was being loaded which, as they knew, was being loaded, the Defendants must be deemed to have known of the almost certain existence of contracts between the First Plaintiff and those performing the work of loading the ship.
 Further, the Defendants also by their statements indicated they knew that they had stopped the Mill from operating: the Eighth Defendant, spokesperson for the group of protestors
, stated on television news services that the protestors had “shut down production.”
 The Ninth Defendant also published a media release stating a “a group of us locked on to the loading conveyor of the Triabunna woodchip port delaying the loading of a woodchip ship for eight hours in a well planned and executed action”.
 (emphasis added)
24. Secondly, as an alternative basis of the knowledge of the Defendants (Version 3 paragraph 45 particular (b)), it is particularised that the Triabunna 2003 Defendants could have ascertained the existence of the contracts. In response to a request for particulars as to how the Triabunna 2003 Defendants could have ascertained the existence of the contracts, the Plaintiffs responded that those Defendants could have asked the First Plaintiff, or employees and other persons at the mill and ascertained that those persons were employees working for remuneration.
 
25. Thirdly, as another basis for the knowledge of the Defendants (Version 3 paragraph 45 (c)), it is particularised that the Triabunna 2003 Defendants were recklessly indifferent to ascertaining the existence of those contracts. Their recklessness was particularised by the response that they simply failed to ask anybody about the nature of the working relationships at the Triabunna mill on that occasion.  The recklessness is inherent in what is alleged to have been a deliberate intention on the behalf of those defendants to prevent or impede work and yet not ascertaining the impact or effect that might have had on individuals and the First Plaintiff.  In those circumstances it is submitted that a reasonable inference may be drawn that those Defendants knew full well what they were intending to achieve and knew why impeding work would have had an effect on the First Plaintiff.
 These latter two alternative pleas are based on the principles stated by the High Court in Northern Territory v Mengel
: namely, that actual knowledge of the contracts is not required; constructive knowledge is sufficient; and “a defendant may be liable if he or she recklessly disregards the means of ascertaining those terms.”
 

26. The pleading as to knowledge contained in Version 3 paragraphs 140, 264, 337 and 428 follows very closely the form in Version 3 paragraph 45 and an analysis of those paragraphs and the particulars subjoined thereto would yield a similar result.  

Other knowledge 

27. In the Common Grounds the Defendants also allege that the knowledge pleaded in Version 3 paragraph 488 is insufficiently pleaded.
 The allegation in Version 3 paragraph 488 is simply that “At all relevant times the (Burnie Defendants) well knew that the First Plaintiff maintained the Burnie Woodchip Pile.” No other material fact connected with that knowledge is necessary other than the assertion that there was knowledge.  The requirement that such knowledge be particularised was satisfied by particulars provided in responses to the requests for further and better particulars.  Those further particulars included the following: 

“The Burnie Defendants were well aware of the manner in which the First Plaintiff conducted its trade and business.  Some members of the Sixth Defendant were shareholders in the First Plaintiff and had been provided with such information. Such information was common knowledge and was of interest to them.  The knowledge is also to be inferred from the statement as pleaded in paragraph 490(b) and the conspiracy pleaded in paragraph 489…”

28. The “statement as pleaded in paragraph 490(b)” is the statement that criticises the maintenance by the First Plaintiff of the Burnie Woodchip Pile. Such particulars are more than adequate to identify the nature and source of the knowledge.  

29. In the Common Grounds the Defendants also allege that the knowledge pleaded in Version 3 paragraph 514 is insufficiently pleaded:
 that is, that the Banksia Defendants knew that First Plaintiff had contracted with the Banksia Environment Foundation to become an entrant for the Banksia Awards. Particulars of the knowledge are subjoined to Version 3 paragraph 514 and further particulars have been provided pursuant to a request.
 In April to May 2004 the Banksia Defendants knew that the Plaintiff was an entrant for the Banksia Award and from mid April 2004 were aware of the announcement that the First Plaintiff was one of the finalists. Such information was common knowledge and was of interest to them.
 Indeed, the Second Defendant, an officer and employee of the Sixth Defendant, made a statement to the Hobart Mercury that in substance stated that the removal of the First Plaintiff as a finalist in the Banksia Awards was the result of a national lobbying effort of which the Sixth Defendant was part.
 In the further particulars provided the Plaintiffs refer to the following matters on this point: various employees and officers of the Sixth Defendant made statements in which they referred to “the nomination of the First Plaintiff as a finalist for the Banksia Award”
, the “First Plaintiff being made a finalist” 
, the “First Plaintiff was a short listed nominee for a Banksia Award”.
  

Knowledge and the pleading of fraud 

30. In the Common Grounds the Defendants also allege that in Version 3 paragraphs 181, 445 and 482 the knowledge there pleaded is insufficiently pleaded.
 

31. As to Version 3 paragraph 181, the context in which the pleading arises is as follows: during the course of the Lucaston Action there was a protest on 28 May 2003 on Baker’s Creek Road.
 A blockade was established in front of a truck that was being used in the logging operations.
 A protestor, Emily McNally-Smith, used a device to purport to lock herself on to the truck. She was not in fact locked onto the truck.
 Emily McNally-Smith and the Seventh Defendant both untruthfully told the owner of the truck and police officers that Emily McNally-Smith was locked on to the truck.

32. It is alleged in the pleading “Emily McNally-Smith and the Seventh Defendant both knew, at the time they made the above statements, that Emily McNally-Smith was not in fact locked onto the truck.”
 As to McNally-Smith’s knowledge, it is axiomatic that she knew she wasn’t locked on as she was not in fact locked on to the truck.
 This is an allegation that McNally-Smith knew what she herself was physically doing with her person, including her limbs, at a particular location.  No further particulars are necessary because the allegation and knowledge is made about a person who actually undertook the act complained of.  As to the Seventh Defendant’s knowledge that McNally-Smith was not locked onto the truck, he was told by McNally-Smith that she was not locked onto the truck.

33. As to Version 3 paragraph 445, the context in which the pleading arises is similar to that in respect of the Lucaston protest referred to above: the Eighth Defendant climbed the North Crane at the Hampshire Mill and purported to lock herself onto the crane.
 She was not in fact locked onto the North Crane.
 She untruthfully told employees of the First Plaintiff and police officers that she was locked onto the North Crane.
 It is alleged in the pleading that “The Eighth Defendant was not in fact locked onto the North Carne as the Eighth Defendant well knew”.
 Again, it is axiomatic that she knew she wasn’t locked onto the North Crane as she was not in fact locked on to the North Crane. 

34. As to paragraph 482, it is alleged that the Eighth Defendant knew that the following statements were false:

“That she was locked onto the North Crane”;

“That she could not unlock herself and leave the Hampshire Mill without the lock on device being cut away.”

35. If the first statement is false, the second statement must also be false.  As to the first statement, the Eighth Defendant was not in fact locked onto the North Crane.
  It is axiomatic that if she was not locked onto the North Crane she must have known that she was not locked onto the North Crane.  This is an allegation that the Eighth Defendant knew what she herself was physically doing with her person, including her limbs, at a particular location.  
Allegation that the pleading is embarrassing 

36. In the Common Grounds the Defendants complain that a discursive narrative approach is adopted in the pleading and that this is embarrassing.  There has been considerable movement in the manner in which pleadings may be drafted in recent years.  Traditionally, the rules which governed pleading included rules that only one matter should be pleaded in each paragraph.  That material facts only should be pleaded and not propositions of law.  And that only material facts only should be pleaded and that this should be done without regard to chronological order or to narrative or background matters.  In complex litigation however, particularly commercial litigation, the Courts have been prepared to entertain pleadings which set out the narrative of events said to give rise to the causes of action where this has been deemed appropriate.  The Plaintiffs submit that some cases lend themselves to that approach, particularly where there is a series of events from which inferences are sought to be drawn and particularly where significant numbers of persons are involved.  Such an approach also lends itself to a situation where transactions which are complained of have taken place over a long period of time involving a chain of correspondence and other communications giving rise to the impugned acts or conduct.  The Plaintiffs have to some extent adopted a narrative approach because they assert that between 2000 and late 2004 a series of actions and other protests forming part of a campaign were undertaken from which inferences may be drawn about other activities and other actions.  What might be asserted by the Defendants to be a series of unrelated acts will be presented by the Plaintiffs as acts which are closely related by their purpose and by those who organised and perpetrated them.  The Plaintiffs are entitled to seek to present a relationship between those various actions and protests to the Court subject to satisfying the Court that it is done in an appropriate way.  

37. A chronology of events alleged in the Statement of Claim is as follows:

	Date
	Event
	Also relevant to
	Paragraph Numbers in Version 3 

	2000
	Campaign Against Gunns commences and continues until at least February 2004
	
	698 et seq

	2000
	Japanese Customers Action commences and continues until at least April 2004
	Campaign Against Gunns
	545

	2001
	The Banks Action commences and continues until at least September 2004
	Campaign Against Gunns
	643

	2002
	The Eighteenth, Nineteenth and Twentieth Defendants decide to join the Campaign Against Gunns
	
	705

	April 2002
	Burnie Woodchip Pile Action
	
	489

	November 2002 –January 2003
	Triabunna 2003
	Campaign Against Gunns
	42

	January 2003 – March 2004
	The Lucaston Action
	
	138

	March 2003 – November 2003
	The Styx Action, signs in Japanese are displayed 
	Campaign Against Gunns, Banks Action, Japanese Customers Action
	260

	June 2003 – February 2004
	The Triabunna 2004 Action, signs in Japanese are displayed
	Campaign Against Gunns, Banks Action, Japanese Customers Action
	334

	August 2003 – March 2004
	The Hampshire Action 
	
	425

	April 2004 – May 2004
	The Banksia Awards Action
	
	511

	29 April 2004 
	The Eleventh Defendant claims that the protest actions aimed at the Commonwealth Bank have succeeded 
	Campaign Against Gunns, Banks Action 
	677


That chronology of allegations and the involvement of the Sixth Defendant demonstrates the course of events of the actions forming part of the overall campaign.  

38. Within each action which is alleged to give rise to a cause of action maintainable by the Plaintiffs there is a sub-chronology of overt acts making up that particular action.  Again, each of those episodes lends itself to some narrative element in the pleading because the acts occurred one upon another. Inferences may be drawn about the conspiracies and from the course of those acts and their outcomes.  

39. The use of a narrative element in pleadings was considered by Justice von Doussa in Beach Petroleum No Liability v Johnson (1991) 105 ALR 456.  His Honour observed that the use of a narrative element in pleading was not of itself objectionable while acknowledging that no matter what the form of the pleading, it must be adequate to disclose the case which the opposing party must meet at trial and to disclose a reasonable cause of action.  His Honour stated:
“A strict distinction between material facts and particulars has tended to become more obscure as the years have gone by.  The tendency now is towards narrative pleading as there is a growing concern of pleadings according to traditional rules to not adequately make known to the Court and to the parties the nature of the opposing cases in complex matters.  The distinction has been further blurred in South Australia by the Supreme Court Rules 1987 (SA) which provide that particulars form part of the pleadings: rr46.04 (f) and 46.16(2).  Technical objections raised to the pleadings on the ground of alleged want or form will be received with less enthusiasm today that in times past”.

40. In BWK Elders v Westgate Wool Company Pty Ltd [2002] FCA 87 at [19] Justice Mansfield observed that “The tendency in pleadings in recent years has been to address matters of substance rather than matters of form”.  In that decision, Justice Mansfield refers to Beach Petroleum and also to Pan Continental Mining Limited v Posgold Investments Pty Ltd (1994) 121 ALR 405 at 414.  In that latter case Justice Beaumont observed as follows:

“Under the modern system of pleading, the question is not whether the facts pleaded are in themselves sufficient to give rise to a cause of action, rather the question is whether it would be open to the Applicant upon the pleadings to prove facts at the trial which would constitute a cause of action”.  

41. In the present case, the overt acts are set out in detail in narrative form.  The Defendants responsible for perpetrating those acts and for agreeing and conspiring in relation to them are also set out.  The damage which ensued and the loss suffered are pleaded.  In those circumstances it is submitted that the narrative form particularly in relation to the identities of the parties and their relationships one with another and, the course of events which comprised the overt acts, sufficiently recounts the substance of the events complained of. What is said to be the narrative or even discursive form of the pleading does not of itself preclude the plaintiffs through the pleading of satisfying the test identified by Justice Beaumont in Pan Continental.

42. It is alleged that the pleading reflects a fishing expedition.  The submissions in relation to this are set out at paragraph 16 and following of the outline of argument advanced by Norton White.  The submission is that because the pleading is long and detailed and because in respect of some of the requests for particulars the response was that further particulars would be provided following discovery and/or interrogation that therefore the pleading is a fishing expedition.  The pleading in the present case is not analogous to any of the pleadings referred to in the Norton White submission.  The pleading is lengthy, however it details specifically each and every episode of conduct relied upon by the Plaintiffs.  That detail is accompanied by assertions as to which episodes of conduct were unlawful and which of them gave rise to inferences relating to conspiracy. The detail descends to actual events, conduct and actions, statements made and observed facts.  Each cause of action is properly pleaded including each of the relevant elements. There is no bar as a matter of principle to a party seeking to prove allegations which it asserts to be true on the basis of evidence obtained through discovery and interrogation.  The pleadings cannot properly be described as general or speculative in nature.  Nor is it accurate to say that the pleading has been cast in the broadest possible terms.  It is both specific and detailed and has been supplemented by the provision of further and better particulars. Much of Version 3 has not been the subject of requests for particulars or specific objection. 

43. It is also asserted by the Defendants that the mere length of the pleading is evidence that it is embarrassing and will impede a fair trial.  This assertion should be rejected by the Court.  The Plaintiffs have sought in their pleading and with the provision of further and better particulars to provide full detail of the allegations made.  
44. The Defendants also allege embarrassment because of repetition of the same allegations in different parts of the pleading. Some of the events alleged are relied on in respect of more than one cause of action. There is no bar as a matter of principle to this. In some cases the causes of action are pleaded in the alternative, in others the events are part of or relevant to more than one conspiracy or action. This is certainly the case in relation to the Campaign against Gunns.  The Plaintiffs submit that there is no inconsistency in the way in which these matters are pleaded and the objection should be rejected.  

45. As to the objection taken to the use of cross referencing in Version 3, the Plaintiffs submit that there has been no cross referencing by reference to paragraph numbers which is of an objectionable kind.  The cross referencing which was objectionable concerned meetings and training sessions in paragraphs 50A to 50R and 99A to 99S. Those references have been removed and the events recounted specifically in the pleading of conspiracy and in the overt acts. 

46. Objection has also been taken in the Common Grounds to the style of the particulars which have been provided.  It is asserted by the Defendants that the particulars provided are evasive, high level etc.  Such particulars as have been provided in the pleading contain appropriate detail to make out and explain the relevant material facts.  The objections set out in Annexure D to the Norton White submission do not support the assertion that the pleading is fishing particularly when the proceeding concerns conspiracies, see State of Queensland v Pioneer Concrete Queensland Pty Ltd  (1999) ATPR 41-691.  The Plaintiffs make the following further submissions concerning Annexure D:
(a) The Plaintiffs are entitled to plead conspiracy even though the detail of the discussions among the conspirators is not known to them.

(b) Inferences can be drawn from the overt acts.
(c) The pleading does not rely solely on the overt acts to establish conspiracies.
(d) As to paragraph 13 of Annexure D, Version 3 paragraph 260(a) alleges the agreement.

As to the other matters they are appropriate to be dealt with on an application for specific relief as to the particulars.  
Joinder of claims – Campaign against Gunns 

47. The Plaintiffs say that the events the subject of the claims are not disparate allegations nor are they appropriate for separate proceedings.  As the chronology makes clear, and as the overt acts set out in the pleading make clear, the Plaintiffs case is that from 2000 through to mid to late 2004, a series of protest actions of one sort or another were conducted against the First Plaintiff and its business and interests aimed at achieving the outcomes pleaded.  There is a significant overlap in the allegations as to the persons involved in the various protest actions. It is also made clear in the pleading that some of the protest action, in particular the logging operations disruption actions, were then relied upon as important components of other actions, including the Japanese Customers Action and the Banks Action.  

48. The connection between the Defendants is not just that their actions all concerned the First Plaintiff.  On the contrary, the principal connection between the Defendants and the activities involved is that they were conformable with the aims and objectives of the Sixth Defendant.  Those connections include office holding or employment with the Sixth Defendant. The joinder is neither inconvenient nor inappropriate and indeed will ensure that there is not the duplication of proceedings, duplication of the adduction of evidence, additional use of Court time and duplication of costs which would result if there were three or more proceedings issued. 

49. As to paragraph 25 of the Norton White submissions dealing with ground 4 in which it is asserted that no additional damage is alleged to have occurred as a consequence of the Campaign against Gunns, the Plaintiffs submit that paragraph 707 and the particulars subjoined to it make clear that distinguishable damage is claimed in respect of the Campaign against Gunns.  In sub-paragraph (a) of the particulars subjoined to paragraph 707, it is made clear that the First Plaintiff complains of the effect of damage to its standing and prestige which was caused by the overall campaign against it.  The damage claimed is $500,000.00 and this particularised in sub-paragraph (b).  The pleading in relation to Campaign against Gunns also makes clear in paragraph 695 that it is advanced further and in the alternative to the foregoing.  

SEPARATE – INDIVIDUAL GROUNDS

Norton White

50. As to sub-paragraph 6(a) of the Norton White separate grounds, the Nineteenth Defendant is alleged to have made adverse publications in the context of the Burnie action and he is also alleged to have been an actor and a Defendant in the Campaign against Gunns.  The Defendants have chosen for whatever reason to divide their representation amongst five solicitors in respect of Defendants who all have the same interest and none of them has suggested a conflict of interest as between them.  Oftentimes in complex litigation in individual Defendants may have a greater or lesser involvement in the alleged factual context.  This of itself does not make the claims vexatious nor the fact that they are included in one proceeding.  

51. As to sub-paragraph 33(b) of the Norton White separate grounds, the Plaintiffs submit that the allegation of the falsity of the publications is made clearly in paragraphs Version 3 paragraph 490 ( a ), 492 and the further particulars provided in paragraph 5 of the Plaintiffs further and better particulars in response to the request advanced on behalf of the Nineteenth Defendant.  In that paragraph the Plaintiffs assert as follows:

“5
The statements were not true and the Burnie Defendants knew them to be not true or alternatively were recklessly indifferent as to the truth or otherwise of the statements”.

Those particulars are sufficient in the context of the pleaded paragraphs and the specification of the statements alleged to have been made.  

52. As to the question of the convenience or otherwise of joinder in respect of the Nineteenth Defendant (and other Defendants in respect of whom this is claimed) the Plaintiffs make the following submissions.  The Styx and Triabunna 2004 Actions were integral and essential to the conspiracies and action in the Japanese Customers Action and the Banks Action.  The prosecution of the Japanese Customers and Banks Actions required that there be logging operation disruption campaigns undertaken to provide a source of publicity.  The existence of those actions and the question whether or not they were an integral part of Japanese Customers and Banks Actions is therefore a common question linking those four parts of the proceeding.  

53. The Hampshire Action is linked by Defendants, events and common issues to the Styx Action.  Six of the eight Hampshire Defendants are also Defendants in the Styx Action.  Six of the eight Hampshire Defendants decided in the Pullinger meetings that there would be protest actions in the Styx Valley “and further direct actions would be conducted if a sufficient number of protestors could be recruited and trained for that purpose”: Version 3 paragraph 273.  The protests in the Styx Valley then occurred in November 2003 and continued until April 2004: Version 3 paragraph 283.  Training of protestors was conducted in the Styx Valley from November 2003 to February 2004 at which time one of the trainers stated that there is now a well trained group of activists in Tasmania: Version 3 paragraph 285.  In March 2004 the Hampshire Mill protest was conducted: Version 3 paragraphs 436 to 450.

54. The Hampshire Action is also linked by events and common issues to the Lucaston Action.  It was agreed by the Hampshire Defendants that the Hampshire Mill protest would occur on the same day, 24 March 2004, as protest action at Lucaston: Version 3 paragraph 426(a).  Some of the Lucaston Defendants agreed to similarly co-ordinate their protest with the Hampshire Mill protest: Version 3 paragraph 188(a).  The Hampshire Action is further linked to the Lucaston and Triabunna 2004 Actions by the common training camp that was conducted at Crabtree on 16 to 18 January 2004 to train protestors to organise, conduct and participate in the proposed protests at Lucaston, Triabunna and Hampshire: Version 3 paragraphs 189, 345 and 431.  

55. So far as the Triabunna 2003 Action is concerned, this was a single day of protest action that occurred in mid January 2003.  Four of the six Triabunna 2003 Defendants are also defendants in the Lucaston Action, being the Sixth, Eighth, Ninth and Seventeenth Defendants.  The protest action taken is part of the Lucaston action overlapped with the Triabunna 2003 Action: Version 3 paragraph 147.  The events both concerned protests in southern Tasmania against the First Plaintiff.  The timber harvested at Lucaston was in large part being carted to the Triabunna Mill where the Triabunna 2003 protest occurred.  The discussions between the Lucaston Defendants that formed the combination occurred, in part, in January 2003 when some of the combination between the Triabunna 2003 Defendants was being formed and executed.  

56. So far as the Banksia Awards Action is concerned, this involved the same Defendants as were involved in the Japanese Customers and Banks Actions and falls within the chronology of events outlined in the overt acts.  For example, in late April 2004 the Sixth and Eleventh Defendants claimed victory in the protest campaign aimed at the Commonwealth Bank: Version 3 paragraphs 625 and 676.  In mid-late April 2004 the Sixth and Eleventh Defendants commenced executing the campaign in the Banksia Awards Action: Version 3 paragraph 516.  In late April 2004 the Second and Sixth Defendants were sending material to Japan criticising the practices of the First Plaintiff: Version 3 paragraph 622.  It is alleged variously in the pleading that several of the Defendants were involved in making derogatory and disparaging public comment about the First Plaintiff, and that this occurred in the context where specific onsite protest action also occurred.  The Banksia protest action falls within the scope of making derogatory and disparaging public comment against the interests of the First Plaintiff.  
57. So far as Burnie is concerned, it again falls within the chronology and involves the making of public statements disparaging or derogatory of the First Plaintiff, and was sponsored by an organisation which it is alleged in the pleading was established by the Sixth Defendant.  The Eighteenth, Nineteenth and Twentieth Defendants against whom the allegations in the Burnie action are made, and who are the Burnie Defendants themselves, are also said to have been involved in activities and overt acts connected with the Campaign against Gunns.  The Plaintiff is entitled to choose the form of its action and it has made clear from the outset, its claim that there has been a concerted plan by a significant number of the Defendants to conduct a campaign targeting the First Plaintiff.  That campaign has had many and various aspects to it, most of which are subsumed within the actions pleaded.  

58. As to Ground 8 paragraphs 36 to 39 of the Norton White separate grounds, the pleading in respect of the Burnie action does not plead a conspiracy to do something which if done would be a tort in a manner impermissible for the purposes of pleading.  The authorities advanced by the Defendants in respect of this criticism of the pleading do not establish that it is not proper to plead a conspiracy to do something which of itself if done would be a tort.  The important point of distinction is that the conspiracies pleaded in this proceeding are “unlawful means conspiracies”.  The unlawful means alleged in various instances in this matter include acts which are themselves torts if proven.  But the conspiracies pleaded go beyond the torts, because among other things they includes the element of an intention to injure, in this case the business of the First Plaintiff. 

59. The authorities Sorrell v Smith [1925] AC 700, Quinn v Leatham [1901] AC 495 and Weir v Motor Traders Association [1921] 3 KB 40 referring as they do to the earlier authorities in Mogul v McGregor [1892] AC 25 and Allen v Flood [1898] AC 1 establish that a plea of conspiracy to do an act may be advanced simpliciter.  Further that a plea of conspiracy to injure may be advanced which does not of itself require the proof of unlawful means.  The plea of conspiracy to injure may attract a defence of justification.  The plea of conspiracy unlawful means includes an element of intention to injure though this need not be the predominant intention.  Conspiracy by unlawful means will necessarily rely upon specification of the unlawful means and an assertion of intention to injure.  In respect of the Burnie Woodchip Pile Action it is pleaded in paragraph 489 that the Burnie Defendants and other protestors wrongfully and maliciously conspired and combined amongst themselves to injure the First Plaintiff by unlawful means.  The unlawful means and the intention to injure are specified and particularised.  It is not pleaded as a simple conspiracy to do the acts particularised, rather it is pleaded as a “conspiracy by unlawful means”.  The same may be said for the causes of action based on the other protests and campaigns.  The logging operations, disruption campaigns and the campaigns concerning Japanese customers and the Banks, are also subject to a pleading that the relevant Defendants interfered with the trade and business of the Plaintiffs.  As such, nowhere in the pleading is there a simple assertion that there was a conspiracy to do a particular act without the concomitant assertion as to unlawful means and the assertion of intention to injure.  This puts the pleading in a very different position to the pleading under consideration in McKellar and Another v Container Terminal Management Services & Others [1999] FCA 1101.  It is also in a different position to Galland v Mineral Underwriters Limited (1977) WAR 116. Reference to Galland v Mineral Underwriters Limited needs also to be seen in the context of the decision of the Court in State of Queensland v Pioneer Concrete Queensland Pty Ltd (1999) ATPR 41-691.  In that case Galland is specifically not followed.

60. The Defendants have also asserted that O’Brien v Dawson (1942) 66 CLR 18 supports the proposition that any claim in conspiracy would be bad if there were a primary claim for joint liability of tortfeasors as performing the act conspired about.  This proposition misses the point that even in the case of the Burnie woodchip pile action, the claim is for relief for conspiracy unlawful means and the injury requires proof of intention.  That is an additional element that prevents the so called merging of the unlawful act with the conspiracy.  There is a further distinction between the decision in O’Brien v Dawson and the present case.  In that case each of the overt acts and means by which the conspiracy was conducted was itself a tort or unlawful.  In such circumstances all of the damage suffered as a result of the tort of conspiracy was recoverable under or by reference to the torts themselves.  In contrast in the statement of claim in this proceeding the overt acts include some tortious acts, some breach of statutory duty and some lawful overt acts done in furtherance of the conspiracy.  The only case in the present proceeding where the overt acts are limited to the commission of a tort is the Burnie Woodchip Pile action.  In that part of the pleading the damages sought for the tort of defamation are damages to standing and prestige, whereas the damages for conspiracy is damage to trade and business of the First Plaintiff including the cost of professional consultants fees for testing the woodchip pile.  

61. Justice Heydon has also written extrajudicially that “unlawful means in the tort of conspiracy by unlawful means includes crimes, torts (eg. assaults and battery), inducement of breach of contract, defamation, trespass to the Plaintiff’s goods, trespass to land”: Economic Torts, 2nd Edition.  This passage was referred to in Dresna Pty Ltd v Misu Nominees Pty Ltd [2004] FCAFC 169 at [16] and [28] by Keifel and Jacobson JJ and formed a significant part of the basis for conclusions about unlawful means for the purposes of the tort.  

62. As to paragraph 40 of the Norton White separate grounds the allegation in the Campaign against Gunns is that the conspirators conspired to do the acts alleged in that part of the pleading.  

Phillips Fox

63. It is misleading to state that there have been no properly particularised and pleaded causes of action against the First, Third, Fourth and Fifth Defendants. The pleadings against those Defendants are substantial, and are not limited to “a minor claim in trespass”: Phillips Fox submissions paragraph 2.  The pleaded causes of action against the First, Third, Fourth and Fifth Defendants are as follows:

64. The First Defendant is alleged to have committed the following torts: 

(i) In the Styx Action, in relation to the First Plaintiff:  the tort of conspiracy to injure the First Plaintiff by unlawful means
; or in the alternative, the tort of interference with the First Plaintiff’s trade and business by unlawful means;
 or in the alternative, the tort of interference with the performance of the First Plaintiff’s contracts by unlawful means

(ii) In the Styx Action, in relation to the Second and Third Plaintiffs:  the tort of conspiracy to injure the Second and Third Plaintiffs by unlawful means
; or in the alternative, the tort of interference with the Second and Third Plaintiffs’ trade and business by unlawful means
; or in the alternative, the tort of interference with the performance of the Second and Third Plaintiff’s contracts by unlawful means

(iii) In the Triabunna 2004 Action, the tort of conspiracy to injure the First Plaintiff by unlawful means;
 or in the alternative, interference with the First Plaintiff’s trade and business by unlawful means;
 or in the alternative the tort of interference with the performance of First Plaintiff’s contracts by unlawful means

(iv) In the Banksia Awards Action, the tort of conspiracy to injure the First Plaintiff by unlawful means; 
 or in the alternative, the tort of persuading, inducing and procuring a breach of contract; 
 or in the alternative, the tort of interference with the First Plaintiff’s trade and business by unlawful means; 
 or in the alternative the tort of interference with the performance of First Plaintiff’s contracts by unlawful means.
 

(v) In the Japanese Customers Action, the tort of interference with trade and business by unlawful means
 or in the alternative the tort of conspiracy to injure by unlawful means.

(vi) In the Banks Action, the tort of interference with trade and business by unlawful means
 or in the alternative the tort of conspiracy to injure by unlawful means.

(vii) In the Campaign against Gunns, the tort of interference with trade and business by unlawful means 
 or in the alternative the tort of conspiracy to injure by unlawful means.

65. The Third Defendant is alleged to have committed the following torts: 

(i) In the Styx Action, in relation to the First Plaintiff:  the tort of conspiracy to injure the First Plaintiff by unlawful means
; or in the alternative, the tort of interference with the First Plaintiff’s trade and business by unlawful means;
 or in the alternative, the tort of interference with the performance of the First Plaintiff’s contracts by unlawful means

(ii) In the Styx Action, in relation to the Second and Third Plaintiffs:  the tort of conspiracy to injure the Second and Third Plaintiffs by unlawful means
; or in the alternative, the tort of interference with the Second and Third Plaintiffs’ trade and business by unlawful means
; or in the alternative, the tort of interference with the performance of the Second and Third Plaintiff’s contracts by unlawful means

(iii) In the Banksia Awards Action, the tort of conspiracy to injure the First Plaintiff by unlawful means; 
 or in the alternative, the tort of persuading, inducing and procuring a breach of contract; 
 or in the alternative, the tort of interference with the First Plaintiff’s trade and business by unlawful means; 
 or in the alternative the tort of interference with the performance of First Plaintiff’s contracts by unlawful means.
 

(iv) In the Japanese Customers Action, the tort of interference with trade and business by unlawful means
 or in the alternative the tort of conspiracy to injure by unlawful means.

(v) In the Banks Action, the tort of interference with trade and business by unlawful means
 or in the alternative the tort of conspiracy to injure by unlawful means.

(vi) In the Campaign against Gunns, the tort of interference with trade and business by unlawful means 
 or in the alternative the tort of conspiracy to injure by unlawful means.

66. The Fourth Defendant is alleged to have committed the following torts: 

(i) In the Styx Action, in relation to the First Plaintiff:  the tort of conspiracy to injure the First Plaintiff by unlawful means
; or in the alternative, the tort of interference with the First Plaintiff’s trade and business by unlawful means;
 or in the alternative, the tort of interference with the performance of the First Plaintiff’s contracts by unlawful means

(ii) In the Styx Action, in relation to the Second and Third Plaintiffs:  the tort of conspiracy to injure the Second and Third Plaintiffs by unlawful means
; or in the alternative, the tort of interference with the Second and Third Plaintiffs’ trade and business by unlawful means
; or in the alternative, the tort of interference with the performance of the Second and Third Plaintiff’s contracts by unlawful means

(iii) In the Banksia Awards Action, the tort of conspiracy to injure the First Plaintiff by unlawful means; 
 or in the alternative, the tort of persuading, inducing and procuring a breach of contract; 
 or in the alternative, the tort of interference with the First Plaintiff’s trade and business by unlawful means; 
 or in the alternative the tort of interference with the performance of First Plaintiff’s contracts by unlawful means.
 

(iv) In the Japanese Customers Action, the tort of interference with trade and business by unlawful means
 or in the alternative the tort of conspiracy to injure by unlawful means.

(v) In the Banks Action, the tort of interference with trade and business by unlawful means
 or in the alternative the tort of conspiracy to injure by unlawful means.

(vi) In the Campaign against Gunns, the tort of interference with trade and business by unlawful means 
 or in the alternative the tort of conspiracy to injure by unlawful means.

67. The Fifth Defendant is alleged to have committed the following torts: 

(i) In the Styx Action, in relation to the First Plaintiff:  the tort of conspiracy to injure the First Plaintiff by unlawful means
; or in the alternative, the tort of interference with the First Plaintiff’s trade and business by unlawful means;
 or in the alternative, the tort of interference with the performance of the First Plaintiff’s contracts by unlawful means

(ii) In the Styx Action, in relation to the Second and Third Plaintiffs:  the tort of conspiracy to injure the Second and Third Plaintiffs by unlawful means
; or in the alternative, the tort of interference with the Second and Third Plaintiffs’ trade and business by unlawful means
; or in the alternative, the tort of interference with the performance of the Second and Third Plaintiff’s contracts by unlawful means

(iii) In the Hampshire Action, the tort of conspiracy to injure the First Plaintiff by unlawful means; 
 or in the alternative, interference with the First Plaintiff’s trade and business by unlawful means; 
 or in the alternative, the tort of interference with the performance of First Plaintiff’s contracts by unlawful means; 
 or in the alternative, trespass to land

68. Version 3 properly pleads and particularises these causes of action.  The example given below concerns the Styx Action.
The pleadings in the Styx Action

69. In the Styx Action, as noted above, it is alleged that the First, Third, Fourth and Fifth Defendants committed the tort of conspiracy to injure the Plaintiffs by unlawful means. 
 The requisite parts of this cause of action are all pleaded, namely:

(i) The First, Third, Fourth and Fifth Defendants combined with one or more persons

(ii) One of the intentions or purposes of the combination was to injure the Plaintiffs

(iii) Part of the combination was that unlawful acts would be performed in pursuance of the conspiracy

(iv) The combination was carried out.
 

(v) Damage was suffered as a result.
 

70. In the Styx Action, it is alleged that the First, Third, Fourth and Fifth Defendants committed the tort of interference with the First, Second and Third Plaintiffs’ trade and business by unlawful means.
 This is an alternative allegation to the conspiracy cause of action. The requisite parts of this cause of action are the all pleaded, namely:

(i) The Plaintiffs conducted trade or business.
 In this matter, in the course of the trade and business conducted by the Plaintiffs they entered into certain contracts.
 

(ii) The First, Third, Fourth and Fifth Defendants had actual or constructive knowledge that the First, Second and Third Plaintiffs entered into certain contracts to conduct their harvesting and associated operations.

(iii) That there was an act or acts that interfered with the conduct of the trade and business of the First, Second and Third Plaintiffs.
 

(iv) That the act or acts were unlawful.

(v) That the Defendant intended to interfere with the conduct of the trade and business.

(vi) That the damage was suffered as a result.
 

(vii) Where the liability arises from acts done in concert one Defendant with another, the acts must be done either pursuant to an agreement, or pursuant to a common purpose and design, or both.

71. In the Styx Action, it is alleged that the First, Third, Fourth and Fifth Defendants committed the tort of interference with the performance of contracts by unlawful means with the intent to injure the Plaintiffs.
 This is an alternative allegation to the conspiracy cause of action and the interference with trade and business cause of action. The requisite parts of this cause of action are all pleaded, namely:

(i) The First, Third, Fourth and Fifth Defendants had actual or constructive knowledge of the existence of the contracts

(ii) That there was an act or acts that prevented or hindered the performance of the contract.
 

(iii) That the act or acts were unlawful.

(iv) That the Defendant intended to interfere with the performance of the contract

(v) That the damage was suffered as a result.
 

(vi) Where the liability arises from acts done in concert one Defendant with another, the acts must be done either pursuant to an agreement, or pursuant to a common purpose and design, or both.

72. As to paragraph 6 of the Phillips Fox submissions the pleading identifies that the Banksia Defendants wrongfully and maliciously conspired and combined amongst themselves to injure the Plaintiffs by unlawful means.  That plea is contained in paragraph 511 and is particularised there.  In paragraph 512 it is also pleaded that the Banksia Defendants wrongfully and maliciously persuaded, induced and procured a breach of an agreement namely the Banksia award agreement.  In paragraph 513 it is pleaded that the Banksia Defendants wrongfully and maliciously interfered with the First Plaintiff’s trade and business with the intention of causing injury to it.  The acts relied upon there are the Banksia overt acts.  In paragraph 515 it is pleaded that the Banksia Defendants wrongfully and maliciously interfered with the performance of the Banksia award agreement by unlawful means with intention to injure.  The overt acts pleaded in paragraph 516 include acts of the Sixth Defendant and the other Banksia Defendants which involved seeking to injure the business of the First Plaintiff by making statements in the media and to officers of the Banksia Environment Foundation of a derogatory kind.  These are set out in sub - paragraphs (c) and (d).  It is made clear in subparagraph (d) that the First, Second, Third and Sixth Defendants stated to the Banksia Environment Foundation that having the First Plaintiff as a finalist for the Banksia awards “would harm the credibility of the Banksia awards”.  That of itself was arguably defamatory.  Further particulars of the derogation of the First Plaintiff are provided in paragraphs 803 and 834 of the Plaintiffs response to the request for particulars advanced by MBC.  Those particulars are as follows:

(a) “On or about 6 May 2004 the Second Defendant made statements on ABC Radio and to a reporter from the Hobart Mercury.  The substance of the statements was that the removal of the First Plaintiff as a finalist in the Banksia Awards was the result of a national lobbying effort of which the Sixth Defendant was part.  He stated that there was a wide variety of groups who expressed outrage at the First Plaintiff being made a finalist and that the Sixth Defendant sent in material to the Banksia Environment Foundation.  He said that if the award had been granted to the First Plaintiff it would have made the Banksia Environment Foundation “a laughing stock”.  He said that he was “delighted” at the removal of the First Plaintiff as a finalist.  

(b) On or about 3 May 2004 Vica Bailey, an employee of the Sixth Defendant, made a statement on Radio Adelaide.  The statement was subsequently broadcast on other radio stations.  The substance of the statement was that it was a shame that the First Plaintiff was a short listed nominee for a Banksia Award; that the nomination of the First Plaintiff for a Banksia Award is “ludicrous and a joke”; that the First Plaintiff has an atrocious and unsustainable environmental record.

(c) On or about 6 May 2004 the Second Defendant made statements on 2SER radio.  The substance of the statements was that the nomination of the First Plaintiff as a finalist for a Banksia Award was incredible, preposterous and crazy; that the Sixth Defendant sent in material to the Banksia Environment Foundation about the First Plaintiff’s activities; that granting a Banksia award to the First Plaintiff would “have been the kiss of death for Banksia” and “would have brought the entire award into complete disrepute.” 

(d) In about late April 2004 Greg Barber, an employee of and National Corporate Campaigner for the Sixth Defendant made a statement on behalf of the Sixth Defendant.  The substance of that that statement was that the First Plaintiff was a world leader in forest destruction.”

73. Further the pleading does not itself claim relief for defamation rather it seeks relief for the torts referred to above.  On the basis of the relief sought it is not necessary for the Plaintiffs to plead specifically the terms of conversations which occurred between the Banksia Defendants and officers of the Banksia Environment Foundation.  Those details are peculiarly within the knowledge of the Banksia Defendants.  It is submitted that the Court can draw inferences from the overt acts and from the particulars provided that communication of a derogatory kind occurred.  It is further submitted that when details of those communications are lead in evidence either from officers of the Banksia Environment Foundation or from other witnesses it will be open to the Plaintiffs to set out for the Court the basis upon which it is asserted that those communications were defamatory thereby providing the unlawfulness necessary for the causes of action pleaded.  

74. Under cover of those submissions however the Plaintiffs further assert and will provide formal particulars to the effect that the Banksia Defendants said to officers of the Banksia Environment Foundation that the Banksia Environment Foundation should remove the First Plaintiff as a finalist from its award competition because among other things the chairman of the First Plaintiff was on public record as having admitted to cruelty to animals and that the First Plaintiff was a company whose behaviour an objectives were seriously at odds with the objectives of the Banksia Environment Foundation.  Those Defendants said further that the Banksia Environment Foundation had a simple choice, namely that it would either remove the First Plaintiff as a finalist and contestant in the competition or that the award ceremony would most assuredly be the subject of a target of physical protests which would disrupt and damage the award ceremony and the Banksia Environment Foundation.  

Herbert Geer Rundle

75. Various submissions complain that the pleading fails to plead particulars of malice.
 Those submissions refer to 18 paragraphs about which complaint is made
 of which 14 concern the pleading of one or more of the economic torts.
 The four other pleadings of malice arise from the pleading seeking aggravated and exemplary damages.

76. In the form of pleadings recommended in Bullen and Leake, on which the impugned paragraphs are based, conspiracy to injure is pleaded as follows:

“On or about [date], the Defendants wrongfully and maliciously conspired and combined amongst themselves to…injure the plaintiff…”
  

77. For interference with contractual relations there is a similar pleading that alleges that “the Defendants wrongfully and maliciously” performed certain acts. 
 

78. However, in the context of pleading the economic torts, malice is merely an aspect of intention. It is not a separate element of the tort.
 Writing extra judicially, Justice Heydon stated the principle as follows: 

“The interference must be ‘malicious’; but this means only that the defendant must intentionally interfere with a contract of which he knows.”
 

79. As Justice Dixon observed in James v The Commonwealth: 

“Sometimes malice is said to be an ingredient; but this seems to mean no more than that the defendant must have knowledge of the existence of the civil right or of the facts from which it arises and must act without lawful justification.” 

80. In the economic torts, therefore, particulars of malice only require that the relevant knowledge and intention must be particularised. These particulars have been provided.  

81. The HGR submissions allege that insufficient particulars are provided of malice in four of the pleadings associated with the claims for aggravated and exemplary damages.
 There is a standard pleading used in the Version 3 seeking such damages, an example of which is provided from the Hampshire claims as follows: 

“463. The Fifth, Sixth, Seventh, Eighth, Ninth, Fourteenth, Seventeenth and Eighteenth Defendants did the Hampshire overt acts that they are alleged to have done wilfully, maliciously, recklessly and contumaciously with the intention of, amongst other things, injuring the First Plaintiff in its trade and business and causing loss to the First Plaintiff and the First Plaintiff claims aggravated and exemplary damages.”  

82. An analysis of the particulars provided clearly indicates that the pleading of malice is sufficiently particularised. Subjoined to paragraph 463, using the Hampshire set out above as an example, there are extensive particulars concerning the intention and motives of the Defendants and their manner of committing the torts alleged from which inferences can be drawn. They include the following allegations: 

(a) The acts were premeditated.
 

(b) The First Plaintiff was specifically targeted. 
 

(c) The Hampshire Defendants knew that the acts would cause damage
 and this was an intended consequence.
 

(d) The acts were dangerous.
 

(e) The acts included lying to, deceiving and obstructing police officers.

(f) The acts caused major inconvenience to police officers, State Emergency Services and cartage contractors engaged by the First Plaintiff.
 

(g) The Fifth and Eighth Defendants used notoriety of the acts to further their careers as teachers and trainers of persons engaged in protest action.

(h) The Hampshire Defendants are unrepentant about the wrongs and crimes they have committed.

83. As to paragraph 8 of the HGR submission dealing with the manner in which the conspiracies are pleaded the Plaintiffs submit that the further detail of the agreements which might be particularised is peculiarly within the knowledge of the Defendants and the Plaintiffs ought to be allowed to provide those particulars following discovery and interrogation. 

84. As to paragraph 15 of the HGR submission dealing with the claim for relief the Plaintiffs make the following submissions. The prayer for relief is in the standard form. The remedy of damages is sought against each of the Defendants. Contrary to the HGR submissions, the relief claimed does not seek all of the damages against all of the Defendants. The pleading is quite clear as to whom damages are claimed from. For example, paragraph 89 states “the First Plaintiff seeks an award of damages of $40,472.78 against the Sixth, Eighth, Ninth, Twelfth, Fifteenth and Seventeenth Defendants.” Hence the relief sought in reliance on that claim is simply damages. Paragraph 89 simply could not be construed, as HGR seeks to do, to include a claim for that damage against the Fourteenth Defendant. 

Wisewoulds (Fitzgerald Browne) Submissions on behalf of the Tenth and Eleventh Defendants

85. As to paragraph 19, the Campaign against Gunns does not allege a conspiracy to enter a conspiracy; it alleges a conspiracy to do the acts set out in the overt acts. 

86. As to paragraphs 22 and following, these are not arguments for a strike out application. They concern and involve the evidence and the merits. 

87. The Wisewoulds submissions on behalf of the Tenth and Eleventh Defendants based on Lange v Australian Broadcasting Commission is misconceived. The conduct of those Defendants is not protected by the immunity referred to in that case. The Court in Lange established the following test:

"When a law of a State or federal Parliament or a Territory legislature is alleged to infringe the requirement of freedom of communication imposed by ss 7, 24, 64 or 128 of the Constitution, two questions must be answered before the validity of the law can be determined. First, does the law effectively burden freedom of communication about government or political matters either in its terms, operation or effect? Second, if the law effectively burdens that freedom, is the law reasonably appropriate and adapted to serve a legitimate end the fulfilment of which is compatible with the maintenance of the constitutionally prescribed system of representative and responsible government and the procedure prescribed by s 128 for submitting a proposed amendment of the Constitution to the informed decision of the people (hereafter collectively 'the system of government prescribed by the Constitution'). If the first question is answered 'yes' and the second is answered 'no', the law is invalid."

88. There are at least three reasons why the conduct alleged against the Tenth and Eleventh Defendants fails to satisfy that test. First, the Defendants do not identify the law that is said to “effectively burden freedom of communication about government or political matters either in its terms, operation or effect”. In this matter, the impugned laws must at least include the tort of conspiracy to injure by unlawful means, the tort of interference with trade and business by unlawful means and tort of interference with contractual relations by unlawful means. Those torts impose civil liability for agreeing with others to commit crimes and torts to attack the conduct of businesses. There is no burden imposed on “freedom of communication” by those torts. 

89. Secondly, there is no evidence that any communications were about “government or political matters”. For example, the combination between the Tenth Defendant and others that certain trespasses would be committed at the Triabunna Mill site in 2004 does not, on its face, appear to be about a government or political matter at all. Concerning the communications covered by the immunity, in Theophanous v Herald and Weekly Times (1993) 182 CLR 104 at 124 Mason CJ, Toohey and Gaudron JJ stated: “For present purposes, it is sufficient to say that ‘political discussion’ includes discussion of the conduct, policies or fitness for office of government, political parties, public bodies, public officers and those seeking public office.” Later, rejecting the extension of the immunity to cover discussion of ‘public figures’, their Honours stated, “we should indicate our preliminary view that these extensions, other than the extension to cover candidates for public office, should not form part of our law” (at 134). There is no suggestion that any of the Plaintiffs were candidates for public office. 

90. Thirdly, even if there was a burden on freedom of communication about government or political matters, the torts are “reasonably appropriate and adapted to serve a legitimate end the fulfilment of which is compatible with the maintenance of the (system of government prescribed by the Constitution)”. The ends include the protection of businesses from unlawful attacks on their operations. 

91. These points are illustrated by examining some of the conduct of the Tenth Defendant in the Lucaston Action. It is alleged that on 24 May 2003 there was a meeting held at Carmel Hall at Cygnet. The Tenth Defendant attended at and participated in the meeting with the Seventh, Eighth, Ninth, Tenth, Fourteenth and Sixteenth Defendants. He held discussions with those Defendants and they made decisions about the timing, method and personnel to be involved in certain interferences with machinery and a blockade.
 Those acts included ramming mud into the exhaust of the dozer, forming a blockade across a road in front of a logging truck and placing a rag in the hydraulic system of a dozer.
 Some of those acts were serious criminal offences.
 If the contention of the Tenth Defendant is correct, then he is free to conspire with, aid and enable vandals to engage in serious damage to property. There could be no valid liability in the law of tort (or, by parity of reasoning, in the criminal law) for engaging in those acts.

Wisewoulds (Fitzgerald Browne) Submissions on behalf of the Twelfth Defendant

92. As to the question of joinder of parties, there is no inherent inconvenience in joining a conspirator sued in respect of this kind of conduct.  The Twelfth Defendant is alleged to have been an engaged volunteer.  As a joint tortfeasor it would not be possible to bring a separate proceeding against her and maintain another proceeding against the other tortfeasor.
Coadys

93. As to paragraph 1 of the Coadys outline which complains that the Twentieth Defendant is only referred to in 22 paragraphs but has put against it the entire Campaign against Gunns, the Plaintiffs submit that the allegations in the Statement of Claim are that the Twentieth Defendant was involved in the conspiracy and action in the Burnie Woodchip Pile Action and that it together with others joined in the Campaign against Gunns at a particular time.  Those are serious allegations of involvement in conspiracies and the liability of co-conspirators extends to liability for all of the actions taken in pursuance of and in furtherance of the conspiracy of which they became a part.  

94. As to sub-paragraph 2(a) of the Coadys submission, the pleading alleges that the Twentieth Defendant became part of the Campaign against Gunns conspiracy and the Campaign against Gunns as a result of its participation in meetings concerned with those matters and this may also be inferred from the nature, timing, location and results of the overt acts.  

95. As to sub-paragraph 2(b) of the Coadys submissions, Version 3 paragraphs 706 (n), (o) and (p) identify the way in which the Twentieth Defendant was an actor in the Campaign against Gunns overt acts.  Version 3 paragraphs 710 to 713 also assert that the Twentieth Defendant is liable as a co-conspirator and as having acted in concert with the other conspirators.  As to acts which were alleged to have occurred prior to the Twentieth Defendant’s alleged decision to join in the Campaign against Gunns and the Campaign against Gunns conspiracy a co-conspirator may be liable for such action once that person joins a conspiracy or joins in action in concert.  

96. As to sub-paragraph 2(c) of the Coadys submissions the Eighteenth and Nineteenth Defendants are asserted to have been members of the Twentieth Defendant at relevant times.  

97. As to sub-paragraph 2(d) of the Coadys submissions:

(i) The “Japan overt acts” is a term defined in paragraph 548.

(ii) The unlawfulness is defined in paragraph 543.

(iii) The unlawfulness is defined in paragraph 641.

(iv) The Twentieth Defendant is liable for the acts done by its co-conspirators and with whom it acted in concert.  

98. As to sub-paragraph 2(e) of the Coadys submission the Plaintiffs will provide further particulars of paragraph 706(aa).  Nevertheless, the Campaign against Gunns defendants referred to in paragraph 706(aa) does not include the Eighteenth, Nineteenth and Twentieth Defendants.

99. As to sub-paragraph 2(f) of the Coadys submission, Version 3 paragraphs 701, 702, 703 and 704 are made part of the Campaign against Gunns conspiracy quite clearly in the pleading.  The Campaign against Gunns conspiracy is defined in Version 3 paragraph 700, first of all as an alternative to paragraph 697 (the particular subjoined to paragraph 700 should refer to paragraphs 697 to 699).  This in turn picks up the meetings and discussions referred to in paragraphs 697, 698 and 699.  Paragraphs 701 through to 704 in turn refer to the meetings and discussions in paragraph 698 and 699 and give detail of certain decisions taken at those meetings.  

100. As to sub-paragraph 2(g) of the Coadys submission, sub-paragraph 714(d) asserts that the Twentieth Defendant was established funded and auspiced by the Sixth Defendant.  “Auspiced” means that the Twentieth Defendant was under the influence of and given patronage by the Sixth Defendant.  The Plaintiffs assert that this gave rise to an agency by implication.  

101. As to sub-paragraph 2(h) of the Coadys submissions, paragraphs 714 and 706(p) are consistent because it is entirely possible for the Eighteenth and Nineteenth Defendants to be agents on behalf of the Twentieth Defendant and also on behalf of the Sixth Defendant while the Twentieth Defendant itself is also an agent on behalf of the Sixth Defendant.  

102. As to sub-paragraphs 2(i) and (j) of the Coadys submissions, the overt acts alleged are specified in the relevant provisions of the pleading.  As to sub-paragraph 2(k) paragraphs 708 and 709 should read as a reference to the First Plaintiff rather than the Plaintiffs seeking an award of damages. 

103. As to sub-paragraph 2(l) of the Coadys submissions, the Twentieth Defendant is not embarrassed by paragraph 696 referring as it does to paragraphs 22 to 30 merely because it is not called upon to plead to those paragraphs.  In any event, the matters alleged in paragraph 696 include reference to the incorporation of the Sixth Defendant and other matters concerning what are alleged to be the Twentieth Defendant co-conspirators.  In that sense it would be open to the Twentieth Defendant to plead to those matters.

104. As to sub-paragraph 2(m) the Twentieth Defendant is not embarrassed by the allegation that in 2002 it decided to do certain acts in pursuance of the conspiracy which commenced in 2000 because what is alleged is that the Twentieth Defendant joined the conspiracy in 2002 and the conspiracy was ongoing.  

105. As to paragraph 3 of the Coadys submission, inferences can be drawn about the Burnie conspiracy because as is alleged in sub-paragraph 490(b) the Nineteenth Defendant exhibited or otherwise communicated a media release which asserted “Doctors for Forests are calling for an immediate independent assessment of potential health risks …”.  When this is seen in the context of the assertion in paragraph 489(b) that other protestors were involved in the conspiracy it may be inferred that the Doctors For Forests Group elsewhere described in the pleading had conducted a meeting or discussion which gave rise to the issuing of the media release.  Sub-paragraph 489(a) asserts that there discussions conducted at meeting held some time between the beginning of April and 8 April but prior to the issue of the press release.  The press release goes on to assert that the Nineteenth Defendant was a spokesman for the Doctors for Forests.

106. As to paragraph 4 of the Coadys submission the matters complained of in that paragraph are set out in the pleading.  The reference to Plaintiffs in the particular subjoined to paragraph 495 should read “the First Plaintiff”.  So much is made very clear in paragraph 12 of the Plaintiffs Further and Better Particulars provide in response to the request made by the Twentieth Defendant.

107. As to paragraph 5 of the Coadys submissions, the Twentieth Defendant is not embarrassed by paragraphs 34, 35 and 36.  The paragraphs dealing with the manner in which the For Forests group is operated and the role of the Twentieth Defendant explain what is in effect a fluid form of agency and particular manner in which the organisations associated with it choose to operate.  The mere fact that this manner of operation enables individuals to evade responsibility or liability for actions of the group ought not to be an impediment to an affected party seeking redress for action taken against it.  

108. Coadys advance separate arguments about the Table of Contents and Glossary. The Table of Contents was drafted pursuant to a request from the Court to provide assistance to the Court. It is not an exhaustive description of each and every allegation made in SC3.  As to the Glossary, the Plaintiffs indicated on the last occasion that the Glossary contains the terms that require definition.
 It is not part of the pleading because a party cannot plead to a definition. 

109. Coadys also attack the utility of defining phrases such as “the Lucaston Defendants”. Using such definitions is merely a convenient way of avoiding repetition of each of the relevant Defendants and achieving economy of expression. Without resort to such definitions, the pleading would be approximately 5% longer. 

110. Coadys assert that some uncertainty is created by the use of terms that are not defined, referring to the use of the phrase “the Triabunna Mill site” in paragraph 706 (aa) as an example. The particulars to paragraph 37 state: “The Triabunna Mill site is depicted within the Survey Maps appended to and forming part of the Certificates of Title Volume 117052, Folio 1, Volume 41, Folio 9777 and Volume 65616 Folio 1 (‘the Triabunna Mill site’)”. The Pullinger meetings are not referred to inconsistently and contrary to Coadys paragraph 20, it is entirely possible for parties to endorse a strategy and refine and adapt it. 

111. The Plaintiffs seek to reserve the right to advance further submissions at the hearing in relation to matters referred to in the Defendant’s submissions which were not adverted to in their earlier Notice of Grounds. 

Stephen Howells
Mark Irving

Douglas Menzies Chambers

15 February 2005
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�  Version 3 paragraph 260, particular (b) and paragraph 305.


�  Version 3 paragraphs 268 to 304. Of course, it is not necessary to plead or establish that the First, Third, Fourth and Fifth Defendants performed some of these overt acts in furtherance of the conspiracy. However, for completeness it is noted that:


The First Defendant performed some of the overt acts: Version 3 paragraphs 269, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC), 297 (and also paragraph 26 of the further particulars provided in response to the request of Phillips Fox). 


The Third Defendant performed some of the overt acts: Version 3 paragraphs 269, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC), 297 (and also paragraph 26 of the further particulars provided in response to the request of Phillips Fox). 


the Fourth Defendant performed some of the overt acts: Version 3 paragraphs 269, 271-3, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC).


the Fifth Defendant performed some of the overt acts: Version 3 paragraphs 271-3, 281, 282, 283, 286, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC), 290, 291, 292, 293, 300, 302 and 303.


In accordance with the rule in Ahern v R (1988) 165 CLR 87 at 94, a combination implies an authority in each of the co-conspirators to act and speak on behalf of the others in furtherance of the conspiracy: See also ACCC v Leahy Petroleum [2004] FCA 1678 at [321]. Consequently, the Styx overt acts of each of the First, Third, Fourth and Fifth Defendants’ co-conspirators in the Styx action were done on behalf of the First, Third, Fourth and Fifth Defendants: a matter specifically pleaded in Version 3 paragraph 322.


�  Version 3 paragraphs 308 to 312, paragraphs 30 to 33 of the further particulars provided in response to the request of Phillips Fox. 


�  Version 3 paragraphs 262 and 263.


�  Version 3 paragraphs 2, 3 and 247.


� Version 3 paragraphs 247 and 258.


�  Version 3 paragraphs 264 and 265, paragraphs 201 and 202 of the further particulars provided in response to the HGR request. 


�  Version 3 paragraphs 268 to 304 and 307. The interference with the trade and business of the First, Second and Third Plaintiffs is alleged in Version 3 paragraph 307, paragraphs 472 to 475 of the further particulars provided in response to the MBC request. The acts performed by the First, Third, Fourth and Fifth Defendants are pleaded in the following paragraphs:


As to the First Defendant, Version 3 paragraphs 269, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC), 297 (and also paragraph 26 of the further particulars provided in response to the request of Phillips Fox). 


As to the Third Defendant, Version 3 paragraphs 269, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC), 297 (and also paragraph 26 of the further particulars provided in response to the request of Phillips Fox). 


As to the Fourth Defendant, Version 3 paragraphs 269, 271-3, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC).


As to the Fifth Defendant, Version 3 paragraphs 271-3, 281, 282, 283, 286, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC), 290, 291, 292, 293, 300, 302 and 303.


�  Version 3 paragraph 305.


�  Version 3 paragraphs 262 ( c ) and 263 ( c ), paragraphs 327 and 338 of the further particulars provided in response to the request of MBC. 


�  Version 3 paragraphs 312 to 316.


�  Version 3 paragraphs 323 to 325 plead that the Styx overt acts were done in concert. 


�  Version 3 paragraphs 265 and 266.


�  Version 3 paragraphs 264 and 265, paragraphs 201 and 202 of the further particulars provided in response to the request of HGR. 


�  Version 3 paragraphs 268 to 304 and 306. The prevention and hindrance in the performance of the contracts is alleged in Version 3 paragraph 306, further particularised in MBC further and better particulars paragraphs  472 to 475. The acts performed by the First, Third, Fourth and Fifth Defendants are pleaded in the following paragraphs:


As to the First Defendant, Version 3 paragraphs 269, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC), 297 (and also paragraph 26 of the further particulars provided in response to the request of Phillips Fox). 


As to the Third Defendant, Version 3 paragraphs 269, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC), 297 (and also paragraph 26 of the further particulars provided in response to the request of Phillips Fox). 


As to the Fourth Defendant, Version 3 paragraphs 269, 271-3, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC).


As to the Fifth Defendant, Version 3 paragraphs 271 to 273, 281, 282, 283, 286, 287 (and also paragraph 22 of the further particulars provided in response to the request of Phillips Fox), 288 (and also paragraph 23 of the further particulars provided in response to the request of Phillips Fox and paragraph 456 of the further particulars provided in response to the request of MBC), 290, 291, 292, 293, 300, 302 and 303.


�  Version 3 paragraph 305.


�  Version 3 paragraphs 265 ( c ) and 262 ( c ). 


� Version 3 paragraphs 316 to 320.


� Version 3 paragraphs 323 to 325 plead that the Styx overt acts were done in concert.


� PF submissions paragraph 5; HGR submissions paragraphs  7 (b); 


�  HGR submissions paragraphs  7 (b) referring to Version 3 paragraphs 42, 44, 46, 138, 139, 141, 235, 260, 262, 263, 265, 266, 320, 321, 425, 427, 429 and 463.


�  Either conspiracy to injure by unlawful means: Version 3 paragraphs 42, 138, 260, 425; interference with trade and business by unlawful means: Version 3 paragraphs 44, 139, 262, 263 and 427; or interference with contractual relations by unlawful means: Version 3 paragraphs 46, 141, 265, 266 and 429.


�  HGR submissions paragraphs  7 (b) referring to Version 3 paragraphs 235, 320 and 463.


�  Bullen and Leake and Jacob’s Precedents of Pleadings, 12th ed, p 342. 


�  Bullen and Leake and Jacob’s Precedents of Pleadings, 12th ed, p 501. 


�  Prichard v Briggs [1980] 1 All ER 294 at 322 per Goff LJ and South Wales Miners’ Federation v Glamorgan Coal Co Ltd [1905] AC 239 at 246.


�  J.D. Heydon, Economic Torts, 2nd ed, Sweet and Maxwell, 1976 at 33 and 65. 


�  (1939) 62 CLR 339 at 370 quoted approvingly in Zhu v The Commonwealth [2004] HCA 56. 


�  HGR submissions paragraphs  7 (b) referring to Version 3 paragraphs 235, 320, 321 and 463.


� Version 3 paragraph 463 particular (a), paragraph 730 of the particulars provided in response to the request of MBC. 


�  Version 3 paragraphs 463 particular (c). The First Plaintiff was admitted to be the target of the Hampshire overt acts: The Eighth Defendant, who by agreement was one of the two leaders of the protest (Version 3 paragraph 426 (b)), stated to The Advocate newspaper on the day of the protests that “we are targeting Gunns”: paragraphs 249 and 296 of the particulars provided in response to the request of HGR. 


�  Version 3 paragraph 463 particular (c). The Eighth Defendant, who by agreement was one of the two leaders of the protest (Version 3 paragraph 426 (b)), stated in a television interview on the day of the protest that:  “We are here today stopping work and the repercussions of that will basically be that Gunns won’t be able to woodchip….”. paragraphs 249 and 296 of the particulars provided in response to the request of HGR.


�  Version 3 paragraphs 463 particular (c) and 425 particular (c).


�  Version 3 paragraph 463 particular (g), paragraph 732 of the particulars provided in response to the request of MBC: they included having a minor climbing 20 metres up a crane without safety equipment, telling police officers that the minor was locked onto equipment so that the police officers used an angle grinder a few centimetres from her arm and standing in front of log trucks laden with logs seeking to enter the site. 


�  Version 3 paragraphs 463 particular (g), paragraphs  443, 444 and 445. 


�  Version 3 paragraph 463 particular (g), paragraph 733 of the particulars provided in response to the request of MBC where the allegation is particularised as follows: “The Hampshire Mill protest required the diversion of police resources from the communities surrounding Hampshire to deal with the trespasses and blockade alleged.  By purporting to lock on to the North Crane and telling police officers that they were locked on, it was necessary for the State Emergency Services to attend at the Hampshire Mill site to disengage the Eighth Defendant and India Ilett.  The trespasses, blockade, protest and purported lock on alleged … hindered dozens of cartage contractors delivering timber to the Hampshire Mill in the usual manner.  Most of these cartage contractors were delayed in making their deliveries to the Hampshire Mill for many hours.”


�  Version 3 paragraph 463 particular (d), paragraph 81 of the particulars provided in response to the request of Phillips Fox.


�  Version 3 paragraph 463 particular (e). 


� Version 3 paragraph 176.


�  Version 3 paragraphs 177, 179 and 183.


� Version 3 paragraphs 202 (u), (v), (z), (aa) and (bb).


� Mr Irving…”The second thing is Your Honour, because it is intended to be an aid for the court we considered various ways of doing it including every possible definition used in the statement of claim such the varied Camdale (indistinct) contract which is only used on about three occasions.  That would create a document which was about ten pages in length and we considered that would be less helpful to the court than a document that simply defined, I think Your Honour referred to it as the key or the relevant phrases in the judgment.  That is why we have done it in that form.


HIS HONOUR:  Very well.” Transcript page 392 line 13ff.





