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HIS HONOUR:  Yes well gentlemen I have a list of appearances and on the assumption that they are all - that list is correct, I won't need you to announce your appearances.  Mr Santamaria - Mr Waller - - -
MR WALLER:  Your Honour I appear for the plaintiffs today.

HIS HONOUR:  Yes.

MR WALLER:  Your Honour would have received the plaintiff's position paper.

HIS HONOUR:  Yes I have.

MR WALLER:  Dated 7 February.  Your Honour will see that paper deals with two matters, first the structure of the proceeding, and secondly disposal of proceedings against certain defendants.

HIS HONOUR:  Yes.

MR WALLER:  Could I say in relation to the second of those two, disposal of proceedings against certain defendants, that Your Honour, we have achieved resolution with the twentieth defendant.

HIS HONOUR:  Yes, I had noted that there is a proposed consent order in respect of the twentieth defendant.

MR WALLER:  There is.

HIS HONOUR:  Well we might as well deal with that.  So far as the twentieth defendant is concerned, there will be an order by an consent that the proceeding against that defendant be dismissed without adjudication on the merits.  There will be orders for costs as follows.  That the plaintiff's pay the costs of the twentieth defendant, (a) to 1 March 2005 on a party/party basis and (b) from 2 March 2005 on an indemnity basis save for the costs referred to in the order of Justice Bongiorno dated 20 October 2006 and the costs referred to in the twentieth defendant's summons for taxation dated 
15 August 2006 and its bill of costs dated 15 August 2006.  So those orders are made, the twentieth defendant is no longer a party and do we have someone here for the twentieth defendant?
COUNSEL:  Yes Your Honour I appear for the twentieth defendant.

HIS HONOUR:  Well you're excused, thank you.  Right, now, Mr Waller.

MR WALLER:  If Your Honour pleases, moving back to the structure of the proceeding, could I say Your Honour will have observed that the approach put forward now by the plaintiffs is different to the approach proposed on 25 January.

HIS HONOUR:  Yes.

MR WALLER:  This is a point identified by Mr Beach's submissions or statement of position received yesterday where in Paragraph 2 of that position paper it is observed that the plaintiffs have variously proposed different things to happen in relation to the carrying forward of this proceeding.

HIS HONOUR:  Yes.

MR WALLER:  Could I say at the outset Your Honour that what the plaintiffs have attempted to do is to meet various concerns that the defendants have raised from time to time, but unfortunately the goal posts appear to be constantly moving.  By way of example, on the last occasion what was proposed was the commencement of three new proceedings with three statements of claim in each or a separate statement of claim in each, but Mr Beach submitted on that occasion that if that were to occur, there had to be a order for costs of the proceeding that was being dismissed or discontinued before any fresh proceeding ought be commenced.  


Having regard to that, and the difficulties posed by it, the plaintiffs have now proposed that the current proceeding remain on foot, with a consolidated statement of claim comprising what was previously to be separate statements of claim namely RAM 1 and RAM 2.  That is now opposed by Mr Beach who says that what ought to be done is essentially what was proposed on the last occasion, 
so - - -

HIS HONOUR:  Well let's not get bogged down in where we're going.  We're not hearing this, we - I just want to see what our next step is.  So the plaintiff's position which is what Mr Santamaria was directed to produce by today, is that the plaintiff wants to run one proceeding in this court and another proceeding also in this court, by way of defamation against the nineteenth - is it the nineteenth defendant?

MR WALLER:  Yes it is.

HIS HONOUR:  Yes.

MR WALLER:  That is so.

HIS HONOUR:  Right, well that's the plaintiff's position.  That seems to be - the efficacy of the pleadings seems to be under challenge.  That argument will have to be had.  

MR WALLER:  Indeed.

HIS HONOUR:  What about, let's deal with the defamation - who's for the nineteenth defendant?

MR BURNSIDE:  I appear with Ms Benson for the nineteenth defendant Your Honour.

HIS HONOUR:  Yes, well what's your position Mr Burnside?

MR BURNSIDE:  Well what we say Your Honour is the claim against the nineteenth defendant should be dismissed, and we don't mind it being dismissed without adjudication, because plainly there's been none.  What we resist is an order requiring or even permitting a fresh proceeding to be issued in this court in respect of the allegations made.  The reason is, this is an utterly different allegation than all of the other allegations made, it's a single allegation of defamation made on two occasions, one or two days apart in 2002.

HIS HONOUR:  Yes.

MR BURNSIDE:  A defendant that lives in Tasmania, the plaintiff is in Tasmania, the publication is said to have been in Tasmania.  Why on earth would the court require that that action be brought in Victoria?  Now it's very inconvenient for Dr Nicklason to have to defend Tasmanian proceedings in Victorian courts.  And in our submission, there is no impediment if the plaintiff wants to, issuing the proceeding in whatever is the appropriate form in Tasmania.  But this court shouldn't encourage, or endorse, a course which would have them issue that proceeding here.

HIS HONOUR:  Well you - right, so your position is that you say that proceeding insofar as it still applies against your client should be dismissed or stayed at least?  Dismissal might be a bit difficult, wouldn't it?

MR BURNSIDE:  It should be dismissed without adjudication.  That means that there can't be an estoppel.

HIS HONOUR:  Yes.

MR BURNSIDE:  But the point is, if they're going to issue again, they shouldn't be encouraged to do it in the Victorian courts.  Much less, Victorian Supreme Court.  I mean it's - - -

HIS HONOUR:  Well it can be - it can be fixed by a cross‑vesting application can't it?

MR BURNSIDE:  Potentially, but then the question is, which is the appropriate court to cross-vest it to?  They haven't applied to cross-vest it, and why should they be encouraged to go through two steps, of issuing here and cross-vesting, instead of the single step, the self‑evidently sensible step, of issuing say, in the Burnie Magistrates' Court.
HIS HONOUR:  Something that I've never - not looked at, and I don't think anyone's told me.  What's the jurisdictional limit of the Magistrates' Court in Tasmania?

MR BURNSIDE:  $20,000 I'm told by my friend.

HIS HONOUR:  $20,000.

MR BURNSIDE:  Which would seem ample to cover the case but if they wanted to play it safe, they might go to the intermediate court in Tasmania.

HIS HONOUR:  They don't have one.

MR BURNSIDE:  Well the Supreme Court in Tasmania.  But in any event, not the Supreme Court of Victoria, Major Torts list.

HIS HONOUR:  Yes, yes.  All right, well thank you Mr Burnside.  Well now Mr Waller, well that's the position with all of the - I think all of the other defendants, does anyone not want to challenge the statement of claim that is now proposed against all of the defendants except the nineteenth?

MR BEACH:  You would have, Your Honour would have seen from our position, we take a slightly different approach, which is that we ought to know which it is, we've had these versions, RAM 1, RAM 2, RAM 4.  And what the second and sixth defendants would like to do if Your Honour was minded to grant leave at some stage, and have the document filed, is to seek particulars of it, and get a response to that because we rather suspect that it's the response to the particulars that will elucidate the question as to whether these pleadings are embarrassing in the same way that the response to requests for particulars of V3, V2 and V1 elucidated the matter.  



As I stand here for the second and sixth defendant, I don't imagine for a moment that all of the plaintiff's pleadings will fall away to nothing and that there will be no case against - that there won't be any case at all against the second or sixth defendants.  There will clearly be something and rather than have a two stage process so far as those defendants are concerned, what those defendants seek to do is, once a document's been identified, to request particulars of it, get a response and then consider whether the pleading is no longer as embarrassing as it once was historically and a defence can be filed, or to then come back before Your Honour and say, "Here, we can now show you in much greater detail than we might have otherwise shown you, the problems with this statement of claim".



Otherwise Your Honour, if from the second and sixth defendants' point of view, if we participate in a hearing about the appropriateness of this statement of claim, a lot of what Your Honour might say to me is, "Well that can be cured by a request for particulars can't it Mr Beach" and that might indeed be the case.  So thus we take the slightly different position from the other defendants and as to the goalposts moving, we would say that's an arid debate.
HIS HONOUR:  Yes - - -

MR BEACH:  But if someone wants to have it, we're more than happy to.

HIS HONOUR:  Well now leaving Mr Beach the sixth and - six and two was it?

MR BEACH:  Yes Your Honour.

HIS HONOUR:  Six and second, does anybody else - am I correct in saying that everybody else challenges the right of the plaintiff to amend it's statement of claim by delivering V4?  Is that the situation?

MR MURDOCH:  Well speaking for the thirteenth defendant Your Honour, Your Honour, Mr Morrow, he adopts to the same position as that put by Mr Beach.  

HIS HONOUR:  That there should be, what leave to file it and to get - to then get particulars.

MR MURDOCH:  And then see where we are.

HIS HONOUR:  Yes.  Well does anyone else take that position?  So I take it that everybody else is in a position of wanting to have leave to file that document refused, is that - am I correct about that?  Right.

COUNSEL:  That's so Your Honour, we say these proceedings should be bought to an end.  And as against our seven defendants, that there should be separate proceedings.  

HIS HONOUR:  Yes.  All right, well that would seem to require a determination of the efficacy of this document as a pleading.  That's going to take a day to argue at least isn't it?  If everybody says something.  Can we do it in one day?  Does anyone think we can't do it in one day?

MR BORNSTEIN:  Your Honour I have some doubts that we will be able to do it in a day, because the position of my four defendants is not identical.  Your Honour has always requested that we adopt common positions, but I can't even do that as between my four defendants.  I have two of them in one position, I have another one in a third position - second position and another one who, against who, as a pleading, it's probably satisfactory at the moment, although there'd be requests for particulars.  There's what is a relatively easy argument, at least from my point of view as for two of them, a much more difficult argument as to a third as to whether the pleading is good or not, so I suspect that it's going to take longer than a day, because I'll be a while, just on my own.

HIS HONOUR:  Well I can give the matter a day at the end of February.  When I say the end of February, some time around the 28th, which is the - I can give it the 27th and - well I can give it the 27th, with a flow over into the 28th if necessary.  And I'm minded to give it that day.
MR WALLER:  Your Honour, the plaintiffs are anxious to move the matter forward, and we would encourage the matter to be listed for those two days.

HIS HONOUR:  Very well, well on 27 February, I will hear an application by the plaintiff in terms of - plaintiffs in terms of their summons which is now to, just so that we know what we're arguing about, the application by Thank you plaintiffs is to file a statement of claim in the form of RAM 4, which is effectively Version 4 of a statement of claim in the proceedings.  And what about the claim against the nineteenth defendant then?  You've heard Mr Burnside.
MR WALLER:  I have Your Honour and what Mr Burnside is seeking is that this proceeding against his client be dismissed and that the plaintiffs pay indemnity costs for the entire proceeding to his client.

HIS HONOUR:  Yes.

MR WALLER:  No basis for that is advanced.  It's submitted that the claim, the defamation claim is to continue, it's appropriate that it continue in the first instance in a new proceeding commenced in this court, so that there can be no doubt that the costs between the parties accrued to date in respect of that cause of action be costs in the cause in the new proceeding, and then it's a matter for Mr Burnside if he wishes to seek to transfer that proceeding to such court as is deemed appropriate, pursuant to the relevant cross-vesting legislation.

HIS HONOUR:  Yes.

MR WALLER:  There is clearly jurisdiction in the Supreme Court of Victoria to hear the matter, that is beyond doubt and then it's a question of whether some other court is more convenient.  But in order to - - -

HIS HONOUR:  Well is there any - apart from your position that it should be - you should be permitted to discontinue it here and reissue here, for the reasons that it'll simplify the proceeding generally et cetera, is there anything else you really want to say about that?

MR WALLER:  No, subject of course Your Honour to there being an order, as I've expressed it, and as is expressed in the position statement, namely that - - -

HIS HONOUR:  Protecting your costs?

MR WALLER:  Indeed, it's referred to in Paragraph 4B of the position paper.

HIS HONOUR:  Yes.

MR WALLER:  Namely that there be an order for costs, that the costs - I'm sorry there be an order that the costs of the plaintiffs and of the nineteenth defendant in relation to the Burnie Woodchip Pile Action in the current proceeding, other than those costs previously ordered to be paid by the plaintiffs, be costs in the cause in the new proceeding.

HIS HONOUR:  Yes, well that - yes I see.  Well Mr Burnside, you've said what you want to say, is there anything more that you want to say about that?
MR BURNSIDE:  Just a couple of things Your Honour, there are two questions, one is forum, the other is costs. 

HIS HONOUR:  Yes.

MR BURNSIDE:  As to forum, it's hard to imagine what argument there could be for this matter being in the Supreme Court, except that as part of the vast action which you've been dealing with thus far, we were dragged in.  If this action had been a single defamation action from the beginning, everyone would be astonished if it had been issued in the Major Torts list in Victoria.  So that history shouldn't mean that it now recommences in the Supreme Court of Victoria.  



Ultimately it comes down to this, the plaintiff wants to make sure that Dr Nicklason has to bear some of the costs of the extravaganza into which we've been dragged.  That's what they want to do, they're trying to protect their position on costs.  Now, Your Honour is well able to determine in the near future what should happen to Dr Nicklason's costs in the proceeding thus far so as to protect Gunns, if they need protection, against the consequences of what they've done thus far, and then the proper action can be brought in the proper place and be dealt with on it's own terms.



Now, Your Honour we're happy to put in short written submissions about the proper orders for costs, but it's not something that should trouble - - -

HIS HONOUR:  No, well - well what I'll do in relation to that is I will take the oral submissions that you've each made as being part of your case, I'll give the plaintiff and the nineteenth defendant leave to file short written submissions on the point.  And I'll deliver judgment on that when I deliver the judgment on the other issue which I'm going to hear on 27 February and I will excuse the nineteenth defendant, obviously, from further participation in that.


So, just so that we get this right.  The first order will be that the question of the plaintiffs filing V4, Version 4 of their statement of claim, be determined on a hearing listed for 27 February 07 before me.  (2) That the plaintiffs and the nineteenth defendant have leave to file short written submissions as to the proper disposal of the plaintiffs' claims against the nineteenth defendant as currently foreshadowed in Exhibit 3 to Mr Marini's affidavit.  It is RAM 3 isn't it?

MR WALLER:  Yes it is Your Honour.

HIS HONOUR:  Such written submissions to be filed by 20 February, is that reasonable?  Twentieth is Tuesday week, yes very well.  And I'll reserve the costs of today, obviously, in respect of that matter.  Yes, well thank you, you're excused then Mr Burnside I think.

MR BURNSIDE:  Thank you Your Honour.  Can I just make one observation though?

HIS HONOUR:  Yes.

MR BURNSIDE:  RAM 3 by it's title at least, presupposes that the continued action against Dr Nicklason will be in this court.  These orders I take it are predicated on a dismissal of the present action against - or dismissal, discontinuance, withdrawal - - -

HIS HONOUR:  Well it's predicated on the basis of the plaintiffs' application to do certain things, and your opposition and wanting other things done.  It's an issue joined between you which I'll determine on those written submissions.  I may not have expressed it very well in that order, but it's - - -

MR BURNSIDE:  It's just that RAM 3 doesn't - it starts from a different assumption, but we start from the assumption, the common assumption I think, that the action against Dr Nicklason as presently framed will be discontinued.

HIS HONOUR:  Well that's what the plaintiff wants to do, subject to orders for costs.

MR BURNSIDE:  Yes, I understand that.

HIS HONOUR:  I think the plaintiffs' position really is that "we want to discontinue, but we only want to discontinue if our costs position is protected".  But in any event, if there's any expansion required Mr Waller will do that in his written submission, and I can deal with it.  But I think subject to drafting, what Order 2 is designed to achieve is a joinder of issue between the nineteenth defendant and the plaintiffs as to the further conduct of the claim that is presently in RAM 3.
MR BURNSIDE:  That's right, my concern was just that RAM 3 assumes - it's titled in the present action.

HIS HONOUR:  Yes.

MR BURNSIDE:  And that is not consistent with a discontinuance.

HIS HONOUR:  No, well I can see that, but I don't think - I think all of this is on the transcript and I think that you and Mr Waller understand what the argument between you is, and we'll - I'll hear it.

MR BURNSIDE:  (Indistinct) remove any room for wriggling.

HIS HONOUR:  No - - -

MR WALLER:  Lest there be any doubt, our position Your Honour is expressed in our position statement, under the heading nineteenth defendant.

HIS HONOUR:  Yes.

MR WALLER:  In two paragraphs, and I take Mr Burnside's position to be expressed in his position statement.

HIS HONOUR:  Yes, yes.  Very well, that's the end of that.  You're excused Mr Burnside.

MR BURNSIDE:  Thank you.

HIS HONOUR:  Now, we then go to Mr Beach and Mr Murdoch.  What do you want to do about participation in the events of 27 February?

MR BEACH:  I don't want to participate Your Honour.  I want to hear at the end of them that Your Honour's either given leave or not given leave, if Your Honour's not given leave, I'll continue to masterfully do nothing.  If Your Honour has given leave, then I would seek a timetable for the request of particulars and a response and a return of the directions hearing to Your Honour after the response is given.  

HIS HONOUR:  Are you in the same position Mr Murdoch?

MR MURDOCH:  Yes Your Honour.

HIS HONOUR:  Very well, well I'll excuse the second, sixth and - what number are you Mr Murdoch?

MR MURDOCH:  Thirteenth.

HIS HONOUR:  And the thirteenth defendant, from participation in the hearing on 27 February, on the basis that if the plaintiffs are given leave to file and serve their statement of claim, then those defendants will be back in the game, so to speak, and will then have to deal with the statement of claim as it is with seeking particulars et cetera.  Now that leaves the rest of the defendants who want to argue on 27 February that this statement of claim should not be permitted to be filed.  


Mr Dreyfus has expressed it in terms of that the action should be stayed or dismissed or - - -
MR DREYFUS:  Yes, and - - - 

HIS HONOUR:  In any event shouldn't go any further. 

MR DREYFUS:  That's right, and if the plaintiff wishes to proceed it should do so with separate proceedings.

HIS HONOUR:  Very well, well I take it that all of those parties want to argue effectively that point.  Is the position relatively common?  Has anyone got any - - -

MR BORNSTEIN:  Once again - - -

HIS HONOUR:  You've got your - your position's a bit different.  Well - and you're - what numbers are you?

MR BORNSTEIN:  I'm one, three, four and five.  

HIS HONOUR:  One, three, four and five.  All right, well can I suggest initially, can we have one argument from the rest of you, all leaving Mr Bornstein aside?

MR MAHER:  Perhaps for the sake of shortening the discussion Your Honour.  On behalf of the tenth, eleventh and twelfth, the only thing that's separating our clients, that's Brown, Putt and Gee, is the terms on which the action is to be discontinued.  So we want indemnity costs and - - -
HIS HONOUR:  No wait on you're - you're not - - -

MR MAHER:  Not involved in any of this.

HIS HONOUR:  No, well that's all right.  No I'll come to you.

MR MAHER:  Your Honour was looking at me - - -

HIS HONOUR:  No, I'm sorry I'm looking at the ones who are still in the - yes, no - so can I - is it possible that there could be one argument put with everyone?  Mr Bornstein can't, he says he can't, but - - -

MR DREYFUS:  It's only the defendants, the seven defendants that we represent and those four defendants that Mr Bornstein represents who are going to mount the opposition on the 27th. 
HIS HONOUR:  Well can I have an argument, can I encourage, won't get to the point of ordering, but can I encourage an argument from Mr Bornstein and from you and that the others join in your argument so that we can - - -

COUNSEL:  Your Honour (indistinct) there won't be any others.  

HIS HONOUR:  Sorry - you've - there's only you and - - -

MR DREYFUS:  Yes, yes.

HIS HONOUR:  Right, everyone else is in the position of arguing about costs.  That's all right.  So it will be you and Mr Bornstein opposing - - -

MR DREYFUS:  So no need to press for further commonality.

HIS HONOUR:  It'll do.  Very well, well can I have written submissions from - we've got - is there anything else you want to say Mr Waller, you want to put in - - -
MR WALLER:  It would be better for those who are opposing our application to give us submissions and we can respond to those.

HIS HONOUR:  All right, well I don't mind, I don't want to get hung up in a - - -

MR DREYFUS:  We'd disagree with that Your Honour.

HIS HONOUR:  I thought you would.  

MR DREYFUS:  We do think the plaintiff should justify the course which it's now elected to take.  They've had a preliminary position from us as to why we say it's inappropriate and ought to put forward first their argument as to why it should go forward.

HIS HONOUR:  Yes, Mr Waller I think I favour Mr Dreyfus' position, unless you want to say anything else, is there anything else you want to say about that?  You've got his - you've got what they say.  It's your application you've got to justify leave to file this new statement of claim. 
MR WALLER:  That's so, but what we're proposing now is slightly different to what we proposed in our summons.

HIS HONOUR:  Yes.

MR WALLER:  And what those earlier submissions were directed to.  We don't want a situation where we get for the first time fresh grounds of opposition after we've filed our own submissions.

HIS HONOUR:  Well you can put in some more.  I'm not - I mean if there's - if Mr Dreyfus comes up with something brilliant you can answer that - I won't - you won't be shut out.
MR WALLER:  As Your Honour pleases.

HIS HONOUR:  So I'll order that by 20 February the plaintiffs file any further submissions they wish to make, and I'd ask you in those submissions to identify anything else that you are relying on that I've already got so that you needn't repeat it, but at least so that I know where it is.  


So by 20 February the plaintiffs file and serve submissions in support of the orders they now seek.  I'll say short submissions, but you know what I mean.  And how long do you need, you'll have to reply pretty quickly Mr Dreyfus because it's the 20th.  Twentieth I think is a Tuesday, the Friday would be the 24th - - -
COUNSEL:  Twenty-third.

HIS HONOUR:  Twenty-third.  Yes, all right, response from the relevant defendants, that's - just give me the numbers again?

COUNSEL:  That's the seventh to ninth and fourteenth to seventeenth defendants Your Honour. 

HIS HONOUR:  And yours Mr Bornstein?

MR BORNSTEIN:  One, three, four and five Your Honour.

HIS HONOUR:  One, three, four and five.  That they respond - that any submissions they wish to make be filed and served by Monday - by Friday 23rd and of course as always, they can be forwarded to my associate by email, and that's indeed the best way to do it.  Right, well that disposes of anything you need to do today I think Mr Bornstein and Mr Dreyfus.  Very well, well you're excused.



Now, we then get to - - -

MR WALLER:  Yes Your Honour, that then deals with the structure of the proceeding.  We've already dealt with the nineteenth defendant - - -

HIS HONOUR:  You're excuse Mr Beach aren't you?  You - - -

MR BEACH:  You hadn't excused me Your Honour, but - - -

HIS HONOUR:  I'm sorry, you and Mr Murdoch are excused.

MR MURDOCH:  Your Honour reserved the costs?

HIS HONOUR:  Yes, the costs of today will be reserved generally.

MR MURDOCH:  As Your Honour pleases.

MR BEACH:  If the court pleases.

HIS HONOUR:  Yes, so now where do we - - -

MR WALLER:  The only matters that remain Your Honour are the outstanding matters with us and the tenth, eleventh and twelfth defendants and separately between us and the eighteenth defendant.  

HIS HONOUR:  Yes, and these are all about costs?

MR WALLER:  Indeed.  About proper order for disposition or disposal and costs.

HIS HONOUR:  Yes.

MR WALLER:  We've spoken, or had some communication between counsel, but unfortunately we've been unable to resolve the issues.

HIS HONOUR:  Right.  Well now your position is that you want dismissal of the action of the proceeding without adjudication?

MR WALLER:  Yes.

HIS HONOUR:  And you offer to pay the plaintiffs' costs other than those already ordered on a party/party basis and the defendants want the costs on an indemnity basis.  That's as simple as that is it?

COUNSEL:  Yes Your Honour.  We effectively will renew the application for summary judgment.  We don't like the words in parenthesis, that is, "without adjudication on the merits".  We - for reasons which we'll articulate.  

HIS HONOUR:  Yes.  Well how long will this argument take?

COUNSEL:  It's not going to take terribly long at all Your Honour.  I would have thought - all I'll be doing is referring Your Honour basically to the record and the way the proceeding has been conducted.

HIS HONOUR:  Yes.  Well I think I'll - I've got another - I've got a criminal matter to deal with here this morning, and I've got other things I've got to do.  I think I'll direct that you do this in writing as well.  So the next order will be that the ten, eleventh and twelfth defendants file submissions - - -

COUNSEL:  I'm happy if Your Honour calls them short submissions.

HIS HONOUR:  Yes, short submissions, by 20 February.  And any response by the plaintiffs by 23rd.  And that goes for - there's no reason why - you're in the same position Mr Murdoch.
MR MURDOCH:  (Indistinct) the same Your Honour.

HIS HONOUR:  Now you're - wait a moment.  You've got - have you got - - -

MR MURDOCH:  I've got another hat on.

HIS HONOUR:  That's right you've got - you're taking the same side as Mr Beach in relation to - - -

MR MURDOCH:  My (indistinct) hat Your Honour has been removed and I'm now down to - - -

HIS HONOUR:  The eighteenth defendant.  Yes, very well, well you can - I'll put ten, 11, 12 and 18 to file submissions by the 20th and the plaintiff's response by the 23rd.  Now does that then dispose of everything?  That will leave me with the matter of Mr Burnside, the nineteenth defendant to decide on the papers.  And the ten, 11, 12 and 18 on the papers on then what will be then papers as well, and then a hearing in respect of the statement of claim which we'll convert now and call Version 4 so that it runs in an orderly series on 27 February, with a hope to finish it that day, if not that day, certainly not too far into the following day.  


Well does that resolve everything we had to do today?  No Mr Murdoch?

MR MURDOCH:  Just the question of if the eighteenth defendant wishes to respond to whatever it is the plaintiff might say, would that be acceptable to Your Honour provided it's done very quickly?
HIS HONOUR:  Yes, yes, yes.  As long as it's done quickly.  I don't have any firm rules about responding of people, as long as they do it quickly and - - -

MR MURDOCH:  Just (indistinct).

HIS HONOUR:  And shortly.

MR MURDOCH:  And the plaintiffs might have something in particular to say which I might wish to respond to 
and - - -

HIS HONOUR:  Yes, all right, well everyone will have that leave it can be assumed.

MR MURDOCH:  Would it be convenient to Your Honour if that's done before the 27th?

HIS HONOUR:  Yes, well it would be helpful if I can - - -

MR MURDOCH:  I'm assuming this, but - - -

HIS HONOUR:  Well I may, yes.  It would be. Just ASAP really, so that it can be dealt with.  All right, well, is there anything else?
MR WALLER:  Your Honour could I say this, Mr Marini's filed a number of further affidavits.  One of them is - - -

HIS HONOUR:  A number?  I think I've only got one have I?  I've got the one that exhibits RAM 4.

MR WALLER:  Yes, one of them exhibited RAM 4 which is the consolidated draft statement of claim.

HIS HONOUR:  Yes.

MR WALLER:  Another exhibited some relevant correspondence in respect of this costs application with the tenth, eleventh and twelfth defendants.

HIS HONOUR:  I've got that now, yes.

MR WALLER:  And there are Exhibits 5 to 13 in that affidavit.

HIS HONOUR:  Yes.  Have you got those exhibits?

MR WALLER:  Yes, and I hand those up.  There are also - - -

HIS HONOUR:  Then there's another affidavit here?

MR WALLER:  There's another affidavit of Mr Marini which deals with the eighteenth defendant's costs position and that has Exhibits 14 to 18 which I'll hand up as well.

HIS HONOUR:  Yes, well they can be handed to my associate and Mr Waller, can you - could you provide my associate with a book containing a copy of each of the exhibits you rely on?

MR WALLER:  Yes.

HIS HONOUR:  For my own use so that I don't have to - - -

MR WALLER:  Would it be convenient as a separate exhibit, bound, to hand up what would be Version 4 or RAM 4?

HIS HONOUR:  Yes, that would be helpful.  As a copy that I can use, yes.  And then if you can - if you can put together RAM 5 to RAM 29 or whatever it is.

MR WALLER:  It will be RAM 5 to RAM 18.

HIS HONOUR:  Yes.  Or eighteen is it.

MR WALLER:  Because there was a third affidavit - - -

HIS HONOUR:  And then we get to RAM 30.  Yes, well if you could produce a book which has got RAM 5 to RAM 30 in it, so that I can read it as correspondence.

MR WALLER:  Can I just say Your Honour, Your Honour need not trouble with anything beyond RAM 18, because those exhibits related to the twentieth defendant with whom we've settled.  

HIS HONOUR:  Right.

MR WALLER:  So it's only RAM - up to RAM 18.

HIS HONOUR:  Yes, all right, well don't give me any more then.

MR WALLER:  But for completeness I should say that there's also an affidavit of Mr Farouq, instructing Mr Murdoch with five exhibits that are also relevant to our debate on costs.  So - - -
HIS HONOUR:  Well you can put those in that put as well.

MR WALLER:  As Your Honour pleases.

HIS HONOUR:  That will make it easier from my point of view.  Very well.

COUNSEL:  The affidavit to which reference has just been made is here, if I may - - -

HIS HONOUR:  Yes, that can be filed and the exhibits can be tendered.  Mr Waller, I might trouble your solicitor to put those affidavits, not the - the ones that simply exhibit documents are - they don't do anything, but is there - - - 

MR WALLER:  That's all they do - - -

HIS HONOUR:  That's all they do?  Well in that case, there's no need to trouble you about that.  What about Mr Farouq's affidavit, what's that got in it?

MR WALLER:  (Indistinct) it's just correspondence.

HIS HONOUR:  Very well, well there's no need to, as long as I've got the correspondence, then - very well.  Well that settles everything we needed to do today?

MR WALLER:  It does Your Honour. 

HIS HONOUR:  Yes, very well, well the matter will be adjourned for further hearing on 27 February with those orders.  I should, so that we don't get - I'll direct that these orders be drawn up by the solicitors for the plaintiffs and signed by a judge pursuant to Order 60.04.

MR WALLER:  Yes Your Honour.

HIS HONOUR:  And I'll leave it to you to draft those orders a bit more felicitously than I've pronounced them, so - - -

MR WALLER:  We may need to slightly rephrase Order 2.

HIS HONOUR:  Yes.

MR WALLER:  In relation to - - -

HIS HONOUR:  If you do that and send a copy to Mr Burnside and if you get his agreement that will be even better.

MR WALLER:  Thank you Your Honour.

HIS HONOUR:  Thank you gentlemen, you're excused.

COUNSEL:  May it please the court.

COUNSEL:  As Your Honour pleases. 
- - -
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