HIS HONOUR:  Now, Mr Howells.

MR HOWELLS:  Your Honour, last night you raised the question of the notice of amendments to the further and better particulars.  My instructors spoke with those instructing counsel for the 2nd and 6th defendants and ascertained that the document had arrived in the correct form at the office of the instructors but when it was sent onto counsel, it seems that there might've been some technical problem, but that's been resolved.  But there are two corrections that I need to make, if I might, Your Honour.  On p.3 at the foot of the page in Roman 5 - - -

HIS HONOUR:  We did that yesterday, I think, it should be Roman 2.

MR HOWELLS:  Yes, Roman 2, and again, over the page for consistency, in Roman 6, the reference to Paragraph 1 should be Paragraph (ii).  Those amendments will be able to be, if Your Honour directs, incorporated into the electronic version.

HIS HONOUR:  Into the original document, yes.

MR HOWELLS:  Yes.  As to the amendments that were referred to for the statement of claim, Your Honour, that's in the process of being done.  It will be done by Tuesday.   There's apparently some technical matter that's taking some time but it will be done by Tuesday we envisage.  I am instructed that the same - - -

HIS HONOUR:  The email system for the court will be down from I think lunchtime today until Wednesday.  Is that right, Ms Price?  Wednesday, I think, yes, they're shifting premises, I think, but - so we won't get anything over that time.  But if you fix it up, you can make sure the others get it.  So far as these further and better particulars are concerned, does anyone want to say - or anyone relevant want to say anything about incorporating them into the document that's already there?

MR BEACH:  Your Honour, we're content for them to be incorporated as a matter of convenience so that the whole of the application could be disposed of properly but the document we had yesterday did not have all of the allegations in it that the document we now have does.  I want to make a short submission, I can either do it now or in reply - - -

HIS HONOUR:  Sorry, the one you had yesterday - - -

MR BEACH:  We had a document where every page was numbered 9 and it stopped at Sub-Paragraph of Paragraph 2.

HIS HONOUR:  Mr Howells says that that was a problem between your instructing solicitor and you rather than between him - - -

MR WALTERS:  I had the same document, Your Honour.

MR BEACH:  There's a dispute about that.  We say that we got two faxes from them.  The first one as sent on to me, the second one wasn't.

HIS HONOUR:  You've now got the real document?

MR BEACH:  Yes.  I want to make a very short point.  I can make it now or I can make it later.

HIS HONOUR:  Make it now, I think I will deal with this.

MR BEACH:  If Your Honour goes to p.218 of the statement of claim, you will see there Paragraphs 706(aa) and 706(bb).  "Between 2002 and 2004 .... (reads) .... protest activities", blah, blah, blah, then (bb).  We sought particulars of that involvement and this is what these amended or additional particulars are directed to.  If Your Honour goes to p.6 of the document, Your Honour will see that they're in the sub-paragraphs of Paragraph 2 and the particulars so far as the 6th defendant's involvement is concerned are Sub-paragraph 15, "The 6th defendant involved .... (reads) .... that it's alleged to have done", a somewhat unhelpful statement which couldn't possibly be a particular.  16, "The 6th defendant involved .... (reads) .... alleged to have done", same.  17, "The 6th defendant involved itself .... (reads) .... to have done".  18, "The 6th defendant involved itself .... (reads) .... alleged to have done".  None of these are particulars, Your Honour, they are just - - - 

HIS HONOUR:  Yes, that may well be so, but for the mechanical - all I want to do is fix the record mechanically.

MR BEACH:  As I said at the start, Your Honour, we're intent for it to mechanically go in but it shouldn't be thought that we concede these are proper particulars.

HIS HONOUR:  No, I understand that.  I will order that the plaintiffs have leave to amend their further and better particulars filed on 26 October 2005 by incorporating therein the amendments set out in a Notice of Amendment dated 7 March 2006.  If that can be done, Mr Howells, then this document can then be discarded and the new document will be the further and better particulars.  Yes, thank you very much.  Yes, Mr Maher.

MR MAHER:  Thank you, Your Honour.  Your Honour, I want, as succinctly as I can, to address three topics by way of completion.  The first is the notice that's just be the subject of discussion.  The second is the allegations against the 10th and 11th defendants of conspiracy and the related economic torts and finally, to make some observations or address Your Honour on the question of 


the Lange defence

HIS HONOUR:  The question of?

MR MAHER:  The Lange defence.  Your Honour, Mr Beach has already said what I'd simply say that the particulars insofar as they effect the 10th and 11th defendants are similarly defective but can I just - and in addition, without wishing to repeat anything Mr Bornstein said, can I just draw your attention to the following matters in that notice.

HIS HONOUR:  What are we looking at now?

MR MAHER:  This is the notice of 7 March - - -

HIS HONOUR:  The recent amendment?

MR MAHER:  The recent amendment.

HIS HONOUR:  Yes.

MR MAHER:  Containing the amendments.  Your Honour, if one looks at p.3, you'll see the explicit references to the 10th defendant in Roman 3 and Roman 4 and taking into account the amendments that have now been made and that Roman 5 at the foot of p.3 is a reference to - - -

HIS HONOUR:  Roman 2.

MR MAHER:  Roman 2.  In case Mr Bornstein didn't say this, and I don't think he did explicitly - it's just, for at least two reasons bad pleading, as far as it attempts in some way to set up a defamation claim.  And it looks as though that's what's being attempted in order to give some flesh to the allegation of some quality of unlawfulness about what it is that's alleged against both, or either of the 10th and 11th defendants.  But it's no good, in my respectful submission in the first place for an allegation simply to refer to words in the way in which they're done in combination.  



When one looks at Roman 2 and Roman 3 in combination because there's absolutely no way one can disentangle, so far as any of the group collectively gathered under the rubric of the Banksia defendants as to which of the statements, or if all of the statements are statements which they made.  It must be clear that there are at least two occasions on which statements were made.  That much emerges from the way in which its pleaded.  
And - - - 

HIS HONOUR:  Well these can't - I mean they're bad as particulars, but that's - you know - - -

MR MAHER:  Well I don't need to - - -

HIS HONOUR:  That doesn't - that's a criticism at a level which can be always corrected.  It's not a - I mean if these statements are defamatory well the words can be pleaded.  It's not - - -

MR MAHER:  I - - -

HIS HONOUR:  You'd never strike something out because of this.

MR MAHER:  I acknowledge that Your Honour, I'm not suggesting otherwise.  But the second thing is, Your Honour if you look at - over on p.4(vi) the surplus allegation of falsity, which as Your Honour remarked yesterday is surplus, because falsity on the liability side is presumed.  

HIS HONOUR:  I think as you learned recently - no, that was a different case, sorry, forget it.  Something came up in major torts last week about presumptions of falsity 
in - - -

MR MAHER:  If I didn't learn it on that occasion I probably would learn it on another occasion.  But Your Honour, one assumes that Roman 6 is there by way of surplus.  They're not endeavouring to set up injurious falsehood, but even that - it's just an illustration of how the pleading is confusing, despite the attempts to cure it along the way.  And that's really all I want to say about that matter.

HIS HONOUR:  Yes.

MR MAHER:  And that Your Honour, takes me to the question of conspiracy.  And Your Honour I've taken the liberty of reducing to a single page, and producing yet another table, which if I may I'll hand up to Your Honour, and I'm not going to go through the whole of the table.  Your Honour, all we've asked is to draw together the corresponding allegations for each of the three on the ground site activities which involve the 10th and 11th defendants, and in the 11th defendant's case it's only Lucaston.  And if I can just use Lucaston as an illustration.  Which requires Your Honour to go to first of all Paragraph 138 of the statement of claim which is the broad allegation of a combination, it starts at the foot of p.46.  



You there give a reference to the 10th and 11th between certain dates wrongfully maliciously conspiring.  There are particulars or purported particulars given but one has to then go all the way to p.58 and to Paragraph 176 before either the 10th or the 11th defendants get a guernsey and in this case it's only the 10th defendant and here you have the single reference to some, I will call it activity, allegedly involving the 10th defendant and that's the meeting at Cygnet.  Your Honour, the broad allegation in Paragraph 138 referred to combination discussions agreement and activities and the response to the request, and I just use this as an illustration, I am 


not referring to anything else - - -
HIS HONOUR:  138 says a whole lot of people wrongfully and maliciously conspired and combined among themselves and with others.

MR MAHER:  And then in (a) of the particulars which follow, you get dates, same dates and you have the entire group, the allegations is spelled out by reference to discussions with one another and with other conspirators in which they agreed to engage in activities in order to injure the 1st plaintiff.  We sought particulars of the combination, the discussions, the agreement and the activities and we were generally speaking rebuffed.  The general objection taken was that we were seeking evidence and in my respectful submission, for reasons that have been canvassed already, that's plainly misconceived.  When we sought - the response in terms of the combination and the agreement was to say that it had been pleaded with sufficient particularity and then as to the discussions and meetings, it's said some of the discussions and meetings and their substance are pleaded in paragraphs and the number of paragraphs are specified including 176.  So far as the further purported specification of that element of the alleged combination is concerned, one only gets to Paragraph 176 so far as the 10th and 11th defendants are concerned except that, and this complaint I am sure has been made by my learned friends earlier, we were also told in the particulars that were supplied that the discussions, combination and agreement are also to be inferred from the nature, timing and results of the Lucaston overt acts by which it means all of them, the statements pleaded in 147, I won't take Your Honour to that and from what are described as following statements.  Then there are several pages or several paragraphs of further statements, none of which involves either the 10th or the 11th defendants.  But somehow or other it's said that the making of those statements or even the making of one of them is a basis for inferring that somehow or other the 10th defendant was as alleged way back in Paragraph 138, a party to this conspiracy.  


Can I just, Your Honour, say two further things about that aspect, second topic, and that is that when one comes to look at the Styx and Triabunna 2004 allegations against Senator Brown only because in this case, Ms Putt is not said to be implicated, you get in effect the same formula.  Now, there is one exception Your Honour will see in the table, I put a footnote in the far right column under Triabunna 2004 in Paragraph 344 and when one goes to that paragraph which, Your Honour, is on p.117 of the statement of claim, you get the allegation that "On or about 9 January, the 10th defendant met with" and then there are names provided "and other protestors at the Styx Valley protest camp".  Now, this is the closest literally and figuratively that the claim ever places Senator Brown near any of the sites involved in the three Lucaston, Styx, Triabunna 2004 episodes, to use that neutral term.  The allegation is that he was there on or about that day and this is one of the overt acts and it's said that at that time he encouraged, advised and counselled the named persons and the unnamed persons to participate in that protest.  That allegation isn't exposed.  


We sought particulars of the encouragement, advice and counselling and the response that we were given was, we object to the request on the ground that it seeks evidence.  Subject to that objection, it's said that the 10th defendant participated in the meetings alleged in Paragraph 335 and Your Honour will see that and agreed with the Triabunna 2004 defendants as alleged in Paragraph 334 and then it said, "He thereby knew at the intended .... (reads) .... met with" and then there are protestors who aren't parties named, "at the camp on or about 9 January 2004" and then it's said, the three persons named are three of the other Triabunna 2004 conspirators, if I can borrow Your Honour's shorthand description, unindicted as it were for the purposes of this proceeding and he had agreed with - or they had agreed with Senator Brown as alleged in 334.  


Then as alleged in 341 and 342, the three named persons conducted a training camp to protestors, encouraged protestors to participate in the Triabunna 2004 protest and the 10th defendant discussed the proposed protest with those three individuals.  He encouraged them in their activities including their proposed participation in the protest.  By virtue of the agreement of the 10th defendant including his agreement to support and publicise the proposed protest and his senior position within the environment movement, whatever that might be meant to convey, the acts of the 10th defendant were advice, counselling and encouragement of the protestors.  Further particulars will be provided after discovery and interrogation.  


The submission I make, Your Honour, is this, that when you plough your way through all that verbiage, there's absolutely no more light shed on what Senator Brown is supposed to have said or done.  It's still a mystery.  The fact, if it be a fact, that Senator Brown was at that particular site on or about the alleged date is completely equivocal.  It's probably the case, Your Honour, if it's necessary to say so, that the court could take judicial notice of the fact that at large demonstrations, even those that are at places that are far distant from metropolitan areas where large numbers of people can gather, but at protest activities which are at remote locations but are nevertheless of considerable public interest, you often have all sorts of people there including the media and police and so on, the mere fact that he's there, if it be a fact, is about the only thing that's alleged against him.  


The Gunns were suggesting that Senator Brown simply by going to the site, assuming for the sake of this application he did so, he was engaging in some conduct he was not entitled to do because it was jeopardising their position or detrimental to them, so far as they were concerned.  The point, Your Honour, that in my respectful submission, the allegation as exposed is no more clarified following the supply of the further particulars and indeed, if I can just make one further point out the notice that has led to the amendments which have been ordered this morning.  


When - and to follow on from what Mr Beach said about Paragraph 706(aa), we also sought particulars of that insofar as it - and this relates to the Japanese Customers - on p.7 of the notice by way of purported shedding of light on the allegation in Paragraph 706(aa), Your Honour will see that in respect of Senator Brown, Paragraphs 19 through to 22 are said to support the allegation in 706 because, so it's said, and this we'd ask them, "Well, what was our involvement?" being in each case both the 10th and the 11th defendants are within the collective description of the Campaign against Gunns defendants, involve themselves in various protest activities.  This allegation links two of the on ground campaigns with two of the campaigns that are said to make the overall Campaign against Gunns.  All we were told was, just by way of illustration, in relation to the Triabunna 2004 overt acts, it's said, "Well, he involved himself in the protest activities by committing the Triabunna 2004 overt acts that he's alleged to have done".

HIS HONOUR:  This is the same point Mr Beach made.

MR MAHER:  Precisely, just to illustrate how it applies - - -

HIS HONOUR:  There's an alleged circularity of - - -

MR MAHER:  And the same applies to Ms Putt in respect of Paragraphs 23, 24 and 25 with straddle pp.7 and 8 of the notice.  Now, Your Honour, just one further thing about the conspiracy and economic torts allegations.  I won't take Your Honour to those other tort allegations, but they all suffer from the same defect because they're all dependent on the same allegations, or purported allegations of fact.  In other words, the conduct in each of the three campaigns alleged against, or on site activities alleged against Senator Brown and the one against Ms Putt, said to amount to a conspiracy are exactly the same and not dressed up any differently.  


They involve the same allegations as is the case with the conspiracy charges.


Now, Your Honour, it's the submission on behalf of our two clients that, this is a case where Your Honour can and ought to and our outline urges Your Honour to do so, to make an order for summary dismissal of the claim against the tenth and eleventh defendants.  I don't need of course to take Your Honour to the passage in Dey v. Victorian Railways Commissioners and the General Steel Industries' case about how sparingly the court uses such a power, but it's submitted that, for this purpose Your Honour's entitled to and ought to, with respect, look at the way in which the statement of claim has evolved and for that purpose at the very least its earlier manifestations are directly relevant and that is a factor together with the consideration of the statement of claim in its present form, which I'd urged on Your Honour yesterday, is really a Version 4 and with the few little extra particulars that affect Mr Beach's client and mine to borrow the argot of the world of computers, one might even call it Version 4.1 , it was additional embellishments to it this week, that Your Honour can say that the case against both Senator Brown and Ms Putt and even more so in Ms Putt's case in the sense that it's even more gossamer thin, is manifestly hopeless, there's just nothing in there.



And indeed, I'd endorse, with respect, that which 
Mr Burnside, or the remark which Mr Burnside made in response to Your Honour's question to him yesterday about abuse of process, I think Your Honour at one point said to Mr Burnside in response to something he said that that might - what Mr Burnside had said might founder submission that the proceedings, so far as Mr Burnside's client was concerned, that it was an abuse of process.

HIS HONOUR:  No, what I was saying was that, if Mr Burnside could make out a case and I don't think he - I don't think he actually got to a point of saying that he could make - could legitimately make the submission, but he said, "It looks like - it looks as if some of these allegations at least" and he referred to the one where the total damages were - I forget the figure, 20 something thousand plus - - -

MR MAHER:  Seventeen I think out of 42.

HIS HONOUR:  Whatever.  And he said that, "It looks as if this isn't a legitimate claim at all" and I said, "Well, if you made that good, it would be an abuse of process because it would've been a proceeding commenced for an ulterior motive", namely to keep the protestors quiet.  Now, if a defendant could show that, well of course that'd be a different - but that's not, as I understand it, no one's seeking to show that.

MR MAHER:  No.  Well, no, but I just - - -

HIS HONOUR:  I've got no doubt you would like to, but there isn't any evidence of it.

MR MAHER:  No, and the term "abuse of process" is, as Your Honour eludes to, used in at least those two ways.  In a lesser sense it appears in the formulation of the test in Dey v. Victorian Railways and so on and it's often used, but not - it's not been used in that context at the level of the collateral abuse of process where the defendant is saying, "Well, this is positively and I'll prove it with the following particularised allegation" are deliberate misuse of the court's power and a trifling of the court.



Now, I don't go beyond what Mr Burnside said in - I'm simply adopting what Mr Burnside said in response to the questions Your Honour put to him.  But in my respectful submission in that lesser, than no less significant sense, Your Honour would be well justified in saying, this plaintiff principally (indistinct) after 15 months having - it couldn't scarcely be denied poured an enormous amount of energy and resources in to this has not come up with anything that either Senator Brown or 
Ms Putt should be called upon to answer and I won't repeat what I said yesterday.



Can I just finally, Your Honour, deal with Lange in two ways.  I'm not going to take Your Honour to any passages, but I do want to - I'm not - burden Your Honour with more paper, but to some extent that's the case.  May I hand up to Your Honour two things.  One, a single page on which I've referred to some passages from the joint judgment in Lange which I've submitted demonstrate the rationale, importance and scope of the implied right and I'll spend a few moments just indicating why I'm urging it on Your Honour and secondly, the more recent decision of the High Court, I think not yet reported in the CLRs of Coleman v. Power in which all the justices have something to say about Lange and I've referred to some of the passages that deal with a reiteration, principally by Justice McHugh but not only by him, of the rationale, importance and scope of the implied - - -

HIS HONOUR:  I find it hard conceptually to see how Lange could have any relevance here, because if the - what Lange does is that, it protects of political discussion in circumstances where that right might otherwise be illegal.  For example, in the obvious case, the Lange case it related to the defence of qualified privilege and libel.  But in other instances, in Attorney General for New South Wales v. Fairfax it was a different - - -

MR MAHER:  A different case - - -

HIS HONOUR:  - - - a different right, it was a right of the openness of the courts.  Now, it was a - - -

MR MAHER:  And so will - - -

HIS HONOUR:  - - - principle struck down, a statute which would otherwise have rendered legal the closing of the court in circumstances where Lange would demand that the court be open.  Now, here, if the acts which your clients or every - all of your clients have performed are legal Lange has no application and if they're illegal Lange won't make then legal. 

MR MAHER:  Well, Your Honour, can I - - -

HIS HONOUR:  Unless there's something I don't understand.

MR MAHER:  - - - by saying two things.  One, I'm just directing Your Honour's attention to the passages in Lange that support the proposition that the right to expression in respect of government and political matters is inherently a very significant thing.  It has a measure of constitutional protection.

HIS HONOUR:  Yes.

MR MAHER:  So I'm relying on that, just as a general proposition, not for rhetorical purposes, but because the attempt that's being made the plaintiffs in this case, principally the first plaintiff, on the pleaded facts as particularised to the stage we've got to today is, in my respectful submission, an illustration of why that 


implied constitutional right has emerged in recent times.  It's an explicit recognition of a right that transcends, for example, the law in conceptual terms of conspiracy and the economic torts just as it transcends the law of defamation by which I mean the entire corpus of the law of defamation, both the general law and the statute and the increasingly complicated framework that we've got.



And secondly because in my learned friend's outline of submissions he says, for other reasons that the attempt by my clients to plead Lange as a complete bar to any part of the plaintiff's claim is itself a misconception of Lange.  And if I could just - - -

HIS HONOUR:  I don't think - you're racing, you're sort of one step ahead of yourself aren't you?  I mean we're not at this point.

MR MAHER:  No, but, for example my learned friend says, in his outline, that the expressively conduct, or the communicative conduct which I referred to yesterday wouldn't - if Lange were otherwise relevant defence - - -

HIS HONOUR:  You'd say that - - -

MR MAHER:  It wouldn't get up - - -

HIS HONOUR:  - - - you can't get to first - you can't use free political discussion in any sense to support overt acts of a conspiracy, that's really the end point of your submissions isn't it?

MR MAHER:  Of mine?

HIS HONOUR:  Yes.  Wouldn't you say, you can't use anything that can be characterised of a discussion of government or political matters within the meaning of Lange could not be an overt act of a conspiracy?

MR MAHER:  Yes, if it satisfies the two limbs of Lange.

HIS HONOUR:  Yes.

MR MAHER:  Yes.  But - and I didn't want to waste the court's time, but the second reason is just to respond to what's in the outline which says there are three reasons why - and I don't need to - other than refer Your Honour to the - they're referred to in, I think, Paragraphs 79 or thereabouts, it's right towards the end.  In any event, my learned friend proffers three reasons why he says our pleaded defence is misconceived.  



And incidentally in our pleaded defence we provide particulars of why, on the first version we say would have got across the threshold, that insofar as one could make sense of the allegations that were being levelled against us, if you accepted that they were all true, and they did fall within the Lange rubric - they fell within it because, at their highest level, they had to be regarded as political speech.  



Now I simply take issue with my learned friend, he says for example, and perhaps I can finish on this note Your Honour.  One of the reasons, I think the first one he proffers is that, and he uses Theophanous to support it, but it's clearly contrary to Lange, it's contrary to what's happened in Coleman v. Power, which is the case about the fellow fronting the policeman and handing out the pamphlets and announcing to all and sundry that the policeman was a corrupt policeman.  He says, "Well Lange" and he relies on Theophanous, "is confined to communications that have to do with people running for public office".  So for that reason alone it's misconceived, and in my respectful submission when Your Honour looks at the way in which my learned friend articulates the second and third reasons, they're also wrong.



But as Your Honour says, and as I think - I hope I explicitly mentioned earlier and yesterday, Your Honour doesn't have to get to Lange.

HIS HONOUR:  No, well that's - that's - - -

MR MAHER:  But it was necessary for us to plead it.  Your Honour, otherwise I'd rely on the outline, and save for any questions Your Honour might have for me, those are the submissions.

HIS HONOUR:  Thank you Mr Maher.  Mr Walters next?  No?

MR WALTERS:  I think it's Mr Travis and then Mr Murdoch and then - Mr Mitchell and then - - -

HIS HONOUR:  Mr Mitchell, yes.  Yes Mr Mitchell.  Now you're for - - -

MR MITCHELL:  The 12th defendant Your Honour. 

HIS HONOUR:  So 12th. 

MR MITCHELL:  Now Your Honour should have notice of grounds dated 22 December last year?

HIS HONOUR:  Yes.

MR MITCHELL:  And an outline of submissions dated 31 January.  Can I first correct a typographical error in the outline of submissions.  The reference to the Sakarin Group, which I think is on p.4, the Sakarin Group in Paragraph 12 Your Honour, should be from 1903, rather than 1893.  Sorry, the reference - - -

HIS HONOUR:  That's 1993 is it?

MR MITCHELL:  1903 Your Honour.

HIS HONOUR:  1903.  Yes?

MR MITCHELL:  And if I can hand up to Your Honour the copy of the three authorities referred to in my submissions.  I only propose to take Your Honour to one of them today.  

HIS HONOUR:  Yes?

MR MITCHELL:  Your Honour the 12th defendant gratefully adopts the submissions that have been advanced by my learned friend's for the defendants.  The only point that I wish to address Your Honour on today is that of the inconvenient joinder of the 12th defendant.

HIS HONOUR:  Yes.

MR MITCHELL:  What is sought for the 12th defendant is an order either that she be excluded from the proceeding or that the Triabunna 2003 claim be determined in a separate trial.  

HIS HONOUR:  Yes.

MR MITCHELL:  Now - - -

HIS HONOUR:  The second application would be premature on any view at this stage, wouldn't it?  You couldn't - I couldn't determine that now.

MR MITCHELL:  Whether it could be split into another trial?

HIS HONOUR:  Yes, I mean we haven't got defence, we don't know what the issue is going to be.  It might - I mean you can foreshadow that that's an application you will make at some future time if this pleading is still in this form, and if you're client's still in the action, and if the action's still going.  I mean - but it's - to make an order under 47.04 which is the appropriate rule for a separate trial of a particular issue at this stage would be considerably premature.

MR MITCHELL:  Your Honour the rule under which I'd be seeking that order is 9.04.

HIS HONOUR:  Sorry?

MR MITCHELL:  Rule 9.04?

HIS HONOUR:  Isn't' that - that's exclusion of a claim.

MR MITCHELL:  That's inconvenient joinder under which the separate trial - - - 

HIS HONOUR:  I see, yes a separate trial in relation to your client.  Yes, all right, well that's - just 9.04 - yes, well I see - yes I see what you mean, I see what you're saying.

MR MITCHELL:  Now Your Honour the plaintiffs four, and only four factual allegations against the 12th defendant in this proceeding are as follows.  (1) she's a member of The Wilderness Society and has been since 1980.  (2) she participated in meetings at The Wilderness Society's offices and it was agreed she'd act as a media spokesperson.  (3) she provided accommodation and facilities to the 8th and 9th defendants and some other of the Triabunna 2003 conspirators in the weeks leading up 15 January 2003.  Now, particulars of the facilities haven't been provided.  Particulars of who the other conspirators were haven't been provided.  Insofar as the plaintiffs have provided particulars of the allegation in Paragraph 53, that the 12th defendant assisted and enabled the Triabunna 2003 - - -

HIS HONOUR:  What paragraphs are these?

MR MITCHELL:  Paragraph 53 of the statement of claim.

HIS HONOUR:  Yes.

MR MITCHELL:  The previous two factual allegations are found in Paragraph 14 and Paragraph 43. 

HIS HONOUR:  Fourteen, 43 - - -

MR MITCHELL:  Fifty-three - - -

HIS HONOUR:  Fifty-three - - -

MR MITCHELL:  And in a moment I'll refer Your Honour to Paragraph 83 - - -

HIS HONOUR:  And 83, yes.

MR MITCHELL:  Now, insofar as the third allegation has been particularised to the extent that the 12th defendant assisted and enabled the Triabunna 2003 participants they amount to this, the 12th defendant's house is close to the Triabunna mill and it's taken no further.  



Moving on to the fourth factual allegation.

HIS HONOUR:  That's the only particular given?

HIS HONOUR:  In relation to that part of that paragraph, yes.  The fourth being that the 12th defendant acted as a media spokesperson for the Triabunna 2003 defendants and liaised with and made statements to the media, that's the allegation in Paragraph 83.  The allegation itself falters though when we look at the particulars to that paragraph.  The plaintiffs admit they don't know who they allege issued the video material and that they're in fact simply guessing and the particulars are that the 8th or 12th defendant (or someone on their behalf) distributed the video material of the Triabunna 2003 protest to media organisations.  



The particulars also provide that the 12th defendant gave media interviews but they don't specify what was the nature of the interviews, to whom they were given or what, if anything objectionable, was said in those interviews.  So based on those four allegations of fact, one of which is a possible allegation, two of which are wholly unsupported by meaningful particulars, the plaintiffs roped the 12th defendant into what will surely be a marathon proceeding.  



In total, ten paragraphs of the statement of claim 


Version 3 relate to the 12th defendant.  By contrast 704 paragraphs do not.  There are ten substantive actions in this proceeding, the 12th defendant is only referred to in one of those.  That's the Triabunna 2003 action.  The loss that's allegedly suffered by the 1st plaintiff in relation to the Triabunna 2003 action as has already been referred to by my learned friends, amounts to some $40,000.  $25,000 of that is under the vague description of trouble and inconvenience.  If we add to that the sum of $5,000 for exemplary damages which is sought against the 12th defendant, the total potential liability alleged against the 12th defendant is just over $45,000.  



To adopt my learned friend Mr Burnside's description, it is insane that she should be shackled to this Gargantuan proceeding for the foreseeable future.  In a demonstration perhaps of how insignificant the 12th defendant is to this proceeding, the plaintiffs devoted four and a half lines out of the 51 pages in response to outlines of submission to addressing the submissions of the 12th defendant.  If I could take Your Honour to the response to the submission filed by the plaintiffs.  On p.47, Paragraph 92 - - -
HIS HONOUR:  Just one moment.  This is in the plaintiff's submission, p.47.

MR MITCHELL:  Yes, p.47, Paragraph 92.  With respect to the authors of that document, Your Honour, that paragraph simply doesn't address the issues raised by the 12th defendant.  The two alternate bases on which the 12th defendant has submitted that the court respectfully should proceed are to exclude her from the proceeding or to sever the Triabunna 2003 claim.  The assertion by my learned friends for the plaintiffs that she's a joint tort and therefore a separate proceeding can't be maintained against her simply doesn't answer the point.  When considering the question of whether the joinder of claims and parties is inconvenient, I think it's perhaps illustrative to consider the obverse of what I've discussed earlier today.  


To consider the first action in which the 12th defendant is involved, the Triabunna 2003 action is alleged against the 6th, the 8th, the 9th, the 12th, the 15th and the 17th defendants.  Those defendants are represented by my learned friends, 


Mr Beach and Mr Dreyfus with Mr Gronow and myself.  That action comprises some 70 paragraphs with numerous 


sub-paragraphs and particulars to those paragraphs.  Based on estimates from yesterday, we could reasonably expect that the trial of the Triabunna 2003 claim would last at the very least for a month.  While the court hears evidence in relation to the factual minutiae of those allegations which comprise the $40,000-odd claim for Triabunna 2003, the 1st, 7th, 10th, 11th, 13th, 14th, 16th and 18th to 20th defendants will require representation at trial.  


So I think it's illustrative to consider not only the inconvenience to the 12th defendant in having the Triabunna 2003 claim heard with this proceeding, but also the inconvenience of the other defendants in having it joined together as one great mass of claims.  Finally, Your Honour, I would like to take you to the comments of Mr Justice Wills in Sams & Anor v. Wiltsmith & Anor, which I handed up.  if I could take Your Honour to p.774.  My learned friends have already taken Your Honour through a sample of the circular evasive and imprecise allegations that are made by the plaintiffs.  Given this broad brush approach that's been adopted in many respects by the plaintiffs, I suggest that the comments commencing on Line 8 from Mr Justice Wills are particularly apt to this case.  It was a matter in which the joinder of two claims was held to be inconvenient and was split into two separate proceedings.  


As His Honour noted in response to the plaintiff's suggestion that the joinder was convenient, he said, "One feels inclined in answer to that .... (reads) .... damaging to B".  The court held in these circumstances that it should exercise its discretion to separate the matters into discrete trials to avoid the risk of such prejudice and inconvenience.  It's my submission that the same course should be followed in this case.  Those are the submissions for the 12th defendant.

HIS HONOUR:  Thank you, Mr Mitchell.  Thank you very much for that concise argument in favour of disjoinder.  Yes, now, Mr Murdoch.

MR MURDOCH:  Thank you, Your Honour.  Your Honour has heard that I appear for the 13th and 18th defendants.  The 13th defendant is luck enough to be the beneficiary of submissions made by my learned friend, Mr Burnside yesterday.  

HIS HONOUR:  Could you speak up a little bit, Mr Murdoch.

MR MURDOCH:  I am sorry.  

HIS HONOUR:  I seem to have speakers here but I'm not sure if they're actually doing anything.  I think that's just recording.

MR MURDOCH:  So the 13th defendant, Your Honour.  He is a defendant in respect of living at various times at the Styx protest camp between November 2003 and April 2004 and on February 2004 attaching himself to a shiploading tower at Triabunna Wharf and he's of course alleged to have undertaken those acts in furtherance of conspiracies to which he was a party.  The point has already been made, that's it though, Your Honour, there's no allegation that he's a defendant in respect of the Campaign against Gunns and he is therefore, one might think, a minor player.  The damages claimed against him constitute $25,000 for trouble and inconvenience in respect of the Styx action and 


$31,000-odd in respect of the Triabunna action, $25,000 of which is said to be for trouble and inconvenience.  So the amount of - and there are claims for exemplary damages which have been quantified somewhat unusually.  But Your Honour might think that the true quantum of the claim against him might not exceed $10,000 and of course he finds himself enmeshed within the proceeding of probably unprecedented scale and the point was made yesterday that there was no reason as to why he could not have been sued in the Hobart Magistrates' Court if the 1st plaintiff was serious about the action against him.  

HIS HONOUR:  I think, actually a number of times we've had mention of the Tasmanian Magistrates' Court.  I'm not sure that it has much civil jurisdiction.  I don't - the point can be well made as a matter of rhetoric, but I'm not sure that - I seem to recall that the magistrates - it may even still, and I say this with some trepidation, I think it might be called the Court of Petty Sessions and I think it has a relatively small jurisdiction.  I think you've got to go to the Supreme Court for anything - it certainly was $2,000, I don't know what it is now, but - does anyone know what the Magistrates' Court jurisdiction is?  No.  Rhetorically, you can make the point.  I mean, I understand what you're saying.

MR MURDOCH:  The point is even better than that, Your Honour, because in fact Gunns did take action against Mr Morrow in the Hobart Registry of the Supreme Court of Tasmania.  Can I hand Your Honour a copy of the writ.

HIS HONOUR:  Yes.

MR MURDOCH:  Your Honour will see that it's a general - what we would call a generally endorsed writ.  It's against seven defendants, a fifth of which is Mr Morrow the endorsement states that "The plaintiff's claim against you is for trespass and damage to the plaintiff's property at Triabunna on or about 15 February 2004 by the defendants".

HIS HONOUR:  When was this issued?

MR MURDOCH:  It was issued on 6 April 2004, Your Honour, a couple of months after the alleged trespass and I suppose eight months or so before the issue of the writ in this proceeding.

HIS HONOUR:  It's still on foot?

MR MURDOCH:  Well, it's never been served against Mr Morrow.  It hasn't been served on Mr Morrow but - - -

HIS HONOUR:  Is it still a pending proceeding in the court in Tasmania?

MR MURDOCH:  Well, it's been served on - I'm not entirely sure of the answer to that, Your Honour.  I know it's been served on two defendants but I am instructed that no statement of claim has ever been provided.  So it's not an active proceeding.  But as far as my instructions go, they are to the effect that it's still alive.  

HIS HONOUR:  Mr Howells, do you know anything about this action at all?

MR HOWELLS:  No, Your Honour.  We're getting some instructions about it.  We weren't given notice of this in the outline but we will get some instructions.

HIS HONOUR:  Sorry?

MR HOWELLS:  We weren't given notice of this in the outline, but we're getting instructions now.  I think - - -

HIS HONOUR:  Do you have a copy now of the writ?

MR HOWELLS:  I do, yes, and I am certainly aware of matters of this kind, Your Honour, but this specific one, we're getting instructions.

MR MURDOCH:  Your Honour, I am not suggesting, Your Honour, that there is a current abuse of process in existence.  There would be, if I could establish that this writ was in fact alive and because it does relate to the same matters that are alleged against Mr Morrow in this case but it illustrates eloquently, Your Honour, the fact that the plaintiffs could have taken action against Mr Morrow or others in the appropriate jurisdiction without enmeshing them in this action.  The question - - -

HIS HONOUR:  Is the date of the alleged trespass 15 February, 2004, is that the Triabunna date, is it?

MR MURDOCH:  Yes, Your Honour.  You don't need to do it, Your Honour, the Paragraph numbers in Version 3 of the statement of claim are 353 to 356.  So there are very precise allegations made in those paragraphs as to the time of date and the date on which - - -

HIS HONOUR:  This is the chaining to the whatever it was - chaining to something, a tower or something?

MR MURDOCH:  A shiploading tower, and I think there was some clothing on it, Your Honour, and it interfered with operations of the wharf.  It begs the question, Your Honour, for what legitimate forensic purpose has Mr Morrow then been joined to this proceeding?  He's not said to be liable in respect of the Campaign against Gunns, he's said to have been an agent of the 6th defendant, the Wilderness Society, but that doesn't make it necessary for him to be a defendant in this case.  One is left pondering the question, Your Honour, as to why in circumstances where they could have proceeded against him in this Hobart action, why he's here at all and it's a rhetorical question, Your Honour, and I don't know the answer.  But as to the oppressive nature of him being a defendant to an action such as this, has been emphasised repeatedly in earlier submissions, Your Honour.  I probably don't need to revisit that.  Whilst I remember, Your Honour, could I adopt the submissions that have been made by counsel for each of the other applicants who have preceded me?  

HIS HONOUR:  Yes.

MR MURDOCH:  Your Honour, just by way of further detail in respect of this Tasmanian writ, the other defendants, Welsh, Critchley, Moore, Esther Nunn, Adam Shaw and Ann Nunn are all referred to in - - -

HIS HONOUR:  Who did you say?  There's Welsh, Critchley, Moore, Nunn, Morrow, Shaw and Nunn.  For some reason, the writ isn't - Adam Maurice Shaw appears in the heading of the writ but he doesn't appear in the list of parties to whom the writ is addressed.

MR MURDOCH:  I am not sure what the answer to that is, Your Honour, but Your Honour, those individuals are referred to in Version 3 as being people with whom Mr Morrow acted at the Triabunna 2004 protest.  So they rate a mention in Version 3, but they're not defendants obviously.  I think they might be referred to as Triabunna 2004 co-conspirators or something of that nature.  Again, Your Honour, one is left to ponder why it is that Mr Morrow has been singled out to be joindered as a defendant to this action and these other individuals haven't.  But particularly when in relation to the Styx claim sitting in the protest camp at various times for which Mr Morrow is said to be liable, some of these other six Tasmanian defendants are also named as being people present at the protest camp or doing something in relation to it.

HIS HONOUR:  But they're not defendants in this action?

MR MURDOCH:  No, not at all and my instructions don't extent to the question of whether another proceeding has been issued in respect of the Styx protest action in Tasmania.  We simply don't know.  Your Honour, the other complaints which I have in relation to the 13th defendant in Version 3 of the statement of claim so far as it relates to him are in common with other applicants.  But the effect, of course, in my submission, is cumulative so that where there is a lack of particularity as to the underlying conspiracies for which - which are the only conceivable reasons for which Mr Morrow can be joined to this action, it's added to 


the - it adds to the oppressive nature of the joinder of him here and it ought not be permitted to stand.  


Your Honour, can I make clear that my primary position is that Version 3 of the statement of claim should be struck out pursuant to Order 23.02 rather than, and in particular Sub-paragraphs (b) and (c) rather than relying on Order 9.04, the inconvenient - - -

HIS HONOUR:  Yes.

MR MURDOCH:  - - - point.  The arguments are essentially the same, but the result which I'd urge on Your Honour is to strike out the pleading in its entirety.  If I can turn briefly to the position of the eighteenth defendant, Your Honour, he's Dr Pullinger and he's said to be liable for attending or being present at, or arranging something, some meetings which are referred to in the statement of claim as the Pullinger meetings and initially Paragraph 271 and following.



He's said to have been a party to a conspiracy in relation to the Hampshire Mill protest.  He provided accommodation and Your Honour heard yesterday the overt act - the overt act in respect of the Hampshire Mill conspiracy is Paragraph 435 providing accommodation and facilities to other people who were apparently then to go on to protest at the Hampshire Mill and it's alleged that he thereby encouraged and procured the trespass that they carried out.



In particular, Your Honour, I wanted to refer to the Burnie Woodchip Pile action.  Dr Pullinger is said to be liable for the defamatory words uttered by the nineteenth defendant, as I understand the allegation, having conspired with the nineteenth defendant in relation to that publication.  Your Honour had looked at this very issue in - on the previous occasion and this is p.12 of Your Honour's judgment, Paragraphs 34 to 38.  Again, Your Honour, I emphasise that, it's not alleged against
Dr Pullinger that he spoke the words or published them personally.

HIS HONOUR:  Thirty four, yes. 

MR MURDOCH:  And Your Honour, it was Paragraph 36 in particular I wish to draw to Your Honour's attention because it says, "However, once again, the allegation of conspiracy's fraught with considerable difficulty".  It still is, Your Honour.  In fact, is hasn't relevantly changed.  So that it remains defective in that the allegation that Dr Pullinger entered in to an agreement with others to publish this material is wholly 
un-particularised and it's impossible for him to know what the case is that he has to meet and it was, with respect, unsatisfactory on the previous occasion in the Version 1 and 2 of the statement of claim and nothing's relevantly changed.



Now, all of the submissions I've made in relation to Mr Morrow and the oppressive nature of his being name as a defendant in this action hold good for Dr Pullinger because he is, as Mr Burnside in particular demonstrated yesterday and I've sought to demonstrate this morning, a very minor player.  He is alleged to have been a participant in the campaign against Gunns, but he comes in to it part way through, he's not an initiator of that alleged conspiracy.  He comes in to it part way through by holding the and attending the alleged Pullinger meetings, particularly to which what is said by him there, his actual involvement, other than his presence is not - those particulars have not been provided despite request.



Your Honour has been addressed by others as to the impropriety of pleading a conspiracy and an action in concert in the same claim and there are various cases Your Honour's been referred to about that.  Can I make a modest contribution to that, Your Honour, by handing a copy of Balkin and Davis on the subject, a work of authority, in my submission, and it refers to the cases and makes plain, you can have one such allegation, that is to say conspiracy or acting in concert, but not both and that's on the third page of the extract I've handed to Your Honour.



Finally, Your Honour, may I hand a document to Your Honour which is a diagrammatic representation of the single page critique prepared by my learned friend 
Mr Beach yesterdays and handed to Your Honour yesterday entitled, "A never ending cross referencing".  This is - the diagram has been prepared by our mutual instructing solicitors, Your Honour, and it shows the circular nature of the allegations of agency founded on Paragraph 217 of Version 3 of the statement of claim.  I hope it's self explanatory, Your Honour.  It's, as I say, to be read with the, "A never ending cross referencing" document.  Your Honour, those are the submissions which I seek to make.

HIS HONOUR:  Yes, thank you, Mr Murdoch.  This document was produced by - - -

MR MURDOCH:  By Maurice Blackburn.

HIS HONOUR:  Maurice Blackburn, yes.  Yes, Mr Walters.

MR WALTERS:  If Your Honour pleases.  Your Honour, throughout the pleading and the particulars that have now been provided to it, the plaintiffs plead many conclusions without disclosing the primary facts - - -

HIS HONOUR:  Actually, just before you start.  I think I'll take a short break - - -

MR WALTERS:  Certainly, Your Honour.

HIS HONOUR:  - - - Mr Walters and then we'll go on with your argument.


(Short adjournment.)

HIS HONOUR:  Sorry I cut you off, Mr Walters.  

MR WALTERS:  I made use of the time.  Your Honour, throughout the pleading Version 3 and the particulars to it, the plaintiffs plead conclusions, many, many conclusions without disclosing the primary facts from which those conclusions are drawn.  No doubt they hope to invoke the processes of this court to - by way of discovery and interrogation in the hope of giving some factual foundation to their broad ranging conclusionary allegations.  In that context, Your Honour, can I turn to our client, Doctors for Native Forests Incorporated, a Victorian incorporated association which is alleged to be involved in a one week conspiracy from 1 to 7 April 2002 which does not overlap temporally with any other conspiracy - - -

HIS HONOUR:  What were the dates?

MR WALTERS:  1 to 7 April, 2002.  If you include the two publications that goes to 9 April, because there was one on the 8th and one on the 9th, I think.  It doesn’t overlap temporally with any of the other conspiracies with the exception of the Campaign against Gunns conspiracy which is now on going.  Could I hand up a diagram to show how the conspiracies work in terms of time, Your Honour.  I emphasises this is the conspiracies, not the other substantive causes of action.  You will see the Campaign against Gunns at the bottom.  Originally it was confined to 2000, the effect of the proof reading amendments yesterday was to make that on going, that's the yellow line.  So that now covers the whole period and on going.  The other conspiracies are for the times set out along the top of the - periods set out along the calendar along the top of the chart.  Right in the middle in blue is our client's alleged conspiracy, the Burnie conspiracy.  So that's what it is that we're alleged to have participated in.  The only overt act which identifies the 20th defendant as an actor is that it operated a website and that is to be found in Paragraph 490, Particular B and it's really - the particulars to Paragraph B of 490.  


We understand that allegation that we operated a website because it informs us of what is being alleged.  Yet, by some means not made apparent in the pleading our client is also alleged to be liable for the damage caused by the Campaign against Gunns conspiracy.  Our client is not listed as a Campaign against Gunns defendant but our client is said to have done all the overt acts of that conspiracy and it is said to be liable for all the damage caused by that conspiracy.  

HIS HONOUR:   The only allegation of actually doing something is running a website.  Where's that?  That's in - - -

MR WALTERS:  If one looks at p.162, Your Honour.  Your Honour will see Paragraph 490(b) and particulars and it's a website operated by the 20th defendant and the website address is there given.

HIS HONOUR:  Yes.

MR WALTERS:  The first point we made is that as our learned friend Mr Howells said yesterday and as we read the statement of claim Version 3, the Burnie action is no part of the Campaign against Gunns.  The only party who has been removed from the Campaign against Gunns since Version 2 is the 17th defendant.  Everybody else who was in it in Version 2 is in it now.  The Campaign against Gunns is put two ways.  It's put as some kind of substantive action and it's put as a conspiracy and it's put as a stand alone proceeding.  That was what's been put to Your Honour, but it's not.  Most of the overt acts, and one needs to go to Paragraph 706 to see them there set out, are taken from - drawn from other actions.  


That's done either by reference, if one goes to 706(aa) which is on p.218 and (bb), one will see that they pick up other actions, or it's done by unreferenced duplication in a number of instances, sometimes with confusing and embarrassing differences.  For example, yesterday, my learned friend Mr Howells said that one particular not taken from anywhere else in the pleading was (z) in 706 and he read that to Your Honour and said that wasn't found anywhere else.  Well, can I direct Your Honour, if one just has a look for a moment at (z) which was read out, to Paragraph 432 in the Hampshire action which is to be found at p.142 of the statement of claim.  We can detect in fact in respect of that one, no differences at all.  


It appears to be just cut and pasted without any 


reference to the fact that it is in fact repeated from the Hampshire action.  Now, we've prepared a small graphic showing where all of these references in 706 come from and can I hand that up and perhaps explain it to you just one by one so we can see where everything is derived from.  Now, what we've done in the copy that we've handed up is underlined in green the things that appear to us to be new in 706 and we've struck through in red the matters that appear to us to be substantially duplicated from elsewhere.
HIS HONOUR:  Duplicated elsewhere?

MR WALTERS:  Yes.  And we'll tell Your Honour where they come from.

HIS HONOUR:  Yes.

MR WALTERS:  If I can take Your Honour through that.  You'll see (A) deals with some meetings.  (B) deals with appointment of a corporate campaigner and those two we say appear to us to be new from what we can ascertain.  (C) deals with a meeting and a determination involving sending representatives to Japan, so it's close to the Japan Customs action, but it appears to us to be new in its form.  (D) appears - refers to several meetings.  So, (A), (B), (C) and (D) are new.



(E) appears to us to be derived from Paragraph 552 of the claim, the Japan Customs action.

HIS HONOUR:  552.

MR WALTERS:  552.

HIS HONOUR:  Of?

MR WALTERS:  Of the statement of - - -

HIS HONOUR:  Of this statement of claim?

MR WALTERS:  Of this, Version 3.  (F) is Paragraph 553 or derived from that.  (G) appears to us to be new, this is the campaign against Gunns, ensured that funds - including funds from the Wilderness funds were allocated to the campaign against Gunns.  I mean, we think it is, we haven't done an exhaustive check, but doing the best we can.  (H), "Ensuring that the fourth defendant was available for and focussed upon", whatever that means, "activities associated with the campaign against Gunns".

HIS HONOUR:  Whose the fourth defendant?

MR WALTERS:  It's Leanne Minshull, who is an employee of the sixth defendant.  (I) is new.  Sorry, yes, new.  2002 and 2003, "the first and tenth defendants made public statements criticising and denigrating the first plaintiff", that's said to be an overt act of the campaign against Gunns conspiracy.  Then we go to (J) which appears to be substantially derived from Paragraph 268, which is the Styx action, the Styx claim.



(K), Paragraph 269, again of the Styx claim.  (L), Paragraph 270, again of the Styx claim.  (M), Paragraph 271, again of the Styx claim.  (N), Paragraph 272, again of the Styx claim.  (O), Paragraph 273, again of the Styx claim.  (P), the only paragraph that refers to our client is new.  It says that, "The acts referred to in Paragraphs (N) and (O) were done by the eighteenth and nineteenth defendants on behalf of the twentieth defendant.



Then we go on, (Q) is taken from Paragraph 274, Styx action.  (R) 275, Styx action.  (S) 276, the Styx action.  (T) 277, Styx action.  (U) 278, the Styx action.  (V) 279 of the Styx action and (W) 280 of the Styx action.  (X) and (Y) were read to Your Honour yesterday, the training workshops, they appear to be new to us.  I've already taken Your Honour to (Z) the Hampshire action at 432 and (AA) and (BB) - - -

HIS HONOUR:  Sorry, (Z) is what?

MR WALTERS:  432, the Hampshire action.

HIS HONOUR:  Yes.

MR WALTERS:  (AA) and (BB) I've referred to there, they're by reference to other actions as we apprehend the way they're put.  Just so that - just while we're on that passage, look at (BB) Your Honour, "The plaintiffs refer to and repeat the Japan overt acts and the bank's overt acts.  And then if I could take Your Honour by way of illustration to Paragraph 544 on p.178.  Does Your Honour have that?

HIS HONOUR:  Yes.

MR WALTERS:  Can I take Your Honour to the last two lines of the page, Particulars (B), this is the particulars of the Japan conspiracy and it also involved the unlawfulness set out in the particulars given of the Styx and Triabunna 2004 actions.  So by that little reference to the Japan overt acts we get Styx and Triabunna thrown at us as well.

HIS HONOUR:  Yes, I think Mr Beach made this point yesterday that there are 200 and something paragraphs incorporated by reference in to - - -

MR WALTERS:  Yes.  And it's - the trail is substantial.  So in our submission, it can not be said that these are mere proof reading - sorry, these are mere - this is a mere stand alone action.  It seems to us to be entirely dependent on the other actions and not to have anything in substance that's new.  One other thing that we want to 


say while we've taken Your Honour to 706(AA), our learned friend Mr Burnside whose submissions we otherwise adopt said to Your Honour in reference to (AA) on p.218, "Between 2002 and 2004 the campaign against Gunns defendants involved themselves in various things" and he said to Your Honour that that's not put against the eighteenth, nineteenth and twentieth defendants.  



Well, of course reading it you would think that because it says, "The campaign against Gunns defendants" which is the defined term which doesn't include eighteenth, nineteenth and twentieth defendants.  But if you go to the words that actually start Paragraph 706, which are to be found at p.212, "In furtherance of the campaign against Gunns and ... (reads) ... did the following over acts" and everything follows including Paragraph (AA).  So we know that this is pleaded against our client but we can not understand how.



So what remains - what we have with the campaign against Gunns is that, this is, as it were, the conceptual glue which the plaintiff want to use to hold these proceedings together and just - which is said to justify this unmanageable leviathan and if one goes - if I can take Your Honour now to - on this topic, to our learned friend's submissions, the submissions for the plaintiffs, perhaps at Paragraph 36 would be useful and that's to be found at p.21 of their outline.  Does Your Honour have that to hand, does Your Honour have that?
HIS HONOUR:  Yes, yes.

MR WALTERS:  If I can take Your Honour to a point about ten lines from the bottom of that paragraph, the sentence starting, "The plaintiffs have to some extent", does Your Honour see that?

HIS HONOUR:  This is Paragraph 21?

MR WALTERS:  I'm sorry, Your Honour, it's p.21, Paragraph 36.

HIS HONOUR:  Sorry, yes, Paragraph 36, got it.

MR WALTERS:  And about ten lines from the bottom, "The plaintiffs have to some extent adopted a narrative approach, because they assert that between 2000 and late 2004, a series of actions and other protests forming part of a campaign were undertaken from which inferences may be drawn about other activities and other actions, what might be asserted by the defendant to be a series of unrelated acts will be presented by the plaintiffs as acts which are closely related by their purpose, and by those who organised and perpetrated them.  The plaintiffs are entitled to seek to present a relationship between those various actions and protest to the court, subject to satisfying the court that it's done in a proper way.



So it's clear that the plaintiffs want to hold all of this together, and then at p.29 of the outline, at Paragraph 57, our client is mentioned, so far as Burnie is concerned, it again falls within the chronology and involves the making of public statements, disparaging or derogatory of the first plaintiff, and was sponsored by an organisation which it is alleged in the pleading was established by the sixth defendant.



The 18th, 19th, and 20th defendants against whom the allegations in the Burnie action are made, and who are the Burnie defendants themselves, are also said to have been involved in activities and overt acts connected with the campaign against Gunns.  Here we go, the plaintiff is entitled to choose the form of its action, and it has made clear from the outset its claim that there has been a concerted plan by a significant number of the defendants to conduct a campaign targeting the first plaintiff.



That campaign has many and various aspects to it, most of which are subsumed within the actions pleaded.  Well again, that kind of discursive statement doesn't help when it comes to determining whether there's a proper basis.  Then we come to Paragraph 38, which is on p.23 of the submission, Your Honour.  Just the last sentence appears to us to be significant.  Inferences may be drawn about the conspiracies, and from the course of those acts and their outcomes, and we're left wondering well what inferences, what are they?  Where are they spelt out?  Not in this pleading, and this is the third, at least, attempt to do so.



Now, Your Honour, Mr Burnside's already addressed you on the way it's said that the 18th, 19th, and 20th defendants joined this conspiracy.  It's not said how they joined the conspiracy, and the - if one looks at Paragraph 705 of the statement of claim, Version 3, does Your Honour have that?

HIS HONOUR:  Yes.

MR WALTERS:  Now this is the way we read it, Your Honour, "During 2002 the 18th to 20th defendants decided, no particulars, to join in the campaign against guns and to do certain acts in pursuance of the conspiracy alleged in Paragraph 699".  Now if one imagine a full stop there, one would think that Paragraph 706 would be the particulars of what follows, but in fact 705 goes on and says, "Including making public statements of criticism and denigration of the first plaintiff, raising funds for protest action and recruitment of other protesters".  So in those last words of 705 we've got a series of allegations, all conclusionary, where are the facts in support of that.



In Paragraph 19 of their submissions, we do get some more information about this, Your Honour, it's even more dismaying to us, because you'll see that the 20th defendant gets a number of mentions in the course of this Paragraph 19, it's to be found at p.13 of the submissions, and it's not in response to our submissions, but it says, "As to Paragraph 8 of
the" - - -

HIS HONOUR:  Wait on, where are you reading?

MR WALTERS:  Sorry, top of p.13 - - -

HIS HONOUR:  Yes, of the - - -

MR WALTERS:  Yes.  Perhaps it's necessary to go down five lines, "Further particulars were provided in Paragraph 785 of the plaintiff's further particulars in response to the NBC request", so we've got to go to Paragraph 785 of somebody else's document, those further particulars identified that the sixth defendant arranged for the establishment of the For Forests Group and the incorporation of our client.



They further identify that the sixth defendant provided funding and other resources, including access to the facilities of the sixth defendant, such as fax, email, access to the Internet and other like facilities, and further that the sixth defendant also provided members of the For Forest Group and our client with a place at which to conduct some of their meetings.  It is also asserted that officers and employees of the sixth defendant were in regular contact with the leaders of the For Forest Group and the 20th defendant in relation to protest actions being undertaken by and on behalf of the sixth defendant, whatever that regular contact was.



As such, this is a sufficient assertion of the establishment agency allegation, well no, it isn't, but conformably with the earlier submissions of the plaintiffs on the question of agency, it is submitted that the plaintiffs are entitled to await discovery and interrogation before providing further particulars of express transactions between the sixth defendant and our client, that knowledge is peculiarly within the possession of the 20th defendant and presumably other defendants.



The plaintiffs submit further that the matters raised in Paragraph 8 and 9 of the Morton (indistinct) submissions are directed to the adequacy of the particulars and not to whether the pleading sufficiently sets out matters.  Now the fact is that they're seeking to rely on particulars that are provided to another defendant, and very substantial particulars at that.  That underscores the need for this statement of claim itself to have the particulars properly set out.



We're supposed to go to what now amounts to something like seven or 800 pages of other particulars in order to read this statement of claim.  It's not just the 212 pages, I mean one can complain about the narrowing of the margin so that this statement of claim looks shorter than it in fact is, it's longer than Version 1, we can deal with all of that, all of that's really beside the 


point.



If we're to plead to this, we've got to read 1000 pages, not just this pleading, but all the requests for particulars, all the answers to particulars, and the answers to particulars themselves are completely inadequate and call for more particulars to be sought, and I'll take Your Honour to some of that.  In the submissions where we have complained about various aspects of the proceedings, our learned friends have said, "Well you haven't sought particulars of this aspect", if one looks at Paragraph 42, for example, of our learned friend's submission, the very last sentence.

HIS HONOUR:  This is at page?

MR WALTERS:  Page 24.

HIS HONOUR:  Yes.  

MR WALTERS:  Last sentence, "Much of Version 3 has not been .... (reads) .... specific objection", "So you guess what it is, you ask us what it is we're saying and if you don't, well there you are".  We're seeking the whole of the statement of claim to be struck out.  That's just not to the point to say that particulars have not been dealt with.  Indeed at Paragraph 46 which is on the following page, the last two lines of the page, Your Honour will see again the catch all, "As to the other .... (reads) .... as to the particulars".  We've been going for 16 months in this proceeding now and we're entitled to have the particulars and they should've been provided before this time and we shouldn't be called upon to ask for particulars in circumstances where the plaintiff should really put its own case and put it clearly.  Incidentally, there are no particulars that we can find that deal properly with how it is that we - that our client came to be - came to join in the conspiracy.  It can't be the Pullinger meetings because they occur in 2003.  


It's said to have occurred in 2002, Burnie is not part of it, so we're left guessing as to what it is that it is in the particulars.  In fact they suggest the meetings pleaded in the statement of claim, but there are in fact no meetings that could give rise to that decision in 2002.

HIS HONOUR:  To join the Campaign against Gunns?

MR WALTERS:  Yes.  A point that we think ought be made briefly but perhaps hasn't been articulated so far is this, Your Honour, that truly as a conspiracy it can be proved one of two ways.  You can either have a direct allegation of actual discussions and give the usual tickler for those discussions or you can prove it from overt acts.  In some cases, you might be able to do both.  In almost all cases, they've pleaded both and it's not to the point when we say, well, you've pleaded discussions, you've pleaded conversations, give us particulars, for them to say "But we can rely on the overt acts".  No, if you're making that specific allegation of discussions, you've got to particularise them.  The rules require it.  All it does is as it were get used as a surrogate ersatz overt act which it has no place in being.  A discussion giving rise to a conspiracy is not an overt act, it's the actual act that gives rise to the conspiracy.  The overt act is something that you prove it from.  They're trying to have it both ways.  They can't prove it either way and they don't just rely on inferences, they simply plead that the 


conspiracies may also be inferred from various things.  So, Your Honour, repeatedly, that's the case and it's particularly the case as far as our client is concerned of course in relation to Burnie.  If I could take Your Honour to that specifically.  The way this Burnie action was originally pleaded was what looked like a defamation then with a conspiracy, as it were, added on at the end.  Now it's pleaded from the outset and all the way through as a conspiracy.

HIS HONOUR:  Where do I find Burnie again?

MR WALTERS:  It starts at p.160 and it goes for six or seven pages. Now Your Honour, Paragraph 489, we have in or about April 2002, but prior to the publication of the statement referred to in Paragraph 490 on 8 April 2002, the Burnie defendants and other protestors wrongfully, maliciously conspired and combined amongst themselves.  And in Sub-paragraph (a), reference to discussions and intention to injure.



Now, we have sought particulars of the discussions, and the only added fact that we obtained in those particulars was that it's said that the discussions were held in Hobart.  That's the only thing we got.  We got a lot of other things which weren't in fact responsive to the request, but that's the only extra fact that we got.



I will just read the answer to the request.  I won't need to take Your Honour to the request, it's p.2 of the answer.  "Some of the discussions and the substance are pleaded in Particular (a) at Paragraph 489", they say.  "The participants in those discussions were the Burnie defendants and the other protestors identified in Particular (b), sub-joined to Paragraph 489.  The discussions occurred in Hobart.  The substance of the discussions is partly to be inferred from the overt acts alleged in Paragraph 490(a) and (b), and the acts alleged in Paragraph 490(d).  Further particulars of the discussions will be provided after discovery and interrogatories."



Your Honour, that is almost deceptive.  That's a flagrant refusal to provide particulars, and dressing it up as if it is an answer, when it just isn't.  So we say they clearly can't particularise, and they shouldn't have pleaded discussions, because they are not in a position to establish those on a proper basis.  One then goes to the overt acts, and the overt acts are set out in Paragraph 490.  And here they are, Your Honour.  The first overt act is the publication of the 8 April statement.  This is an interview that the nineteenth defendants engaged in.  The second overt act is the media release of the following day, 9 April, and that is said to be exhibited on a website operated by the twentieth defendant.  The third overt act clearly isn't an overt act, it's just definitional, (d) is an overt act.

HIS HONOUR:  It's sort of a particular of extrinsic facts, isn't it, if it was a defamation case.

MR WALTERS:  Yes.

HIS HONOUR:  It is something you would have to live in Burnie to know that the woodchip piles meant the ones that were near the Burnie (indistinct).

MR WALTERS:  Yes, Your Honour.  Then (d), we've got the delivery of the second statement to media organisations by the nineteenth defendant, so that's an overt act.  Then (e) is not an overt act either, it's the intention 


of the Burnie defendants.  Your Honour, those overt acts cannot found the conspiracy, in our submission.  

HIS HONOUR:  Nine imputations there that are said to arise.

MR WALTERS:  Yes.  And really, Your Honour, they may or may not arise, and I'm not really taking issue with that at this stage.  The most that we think that could arise from this Burnie action is a defamation action against the nineteenth defendant.



The 18th defendant doesn't appear to have done anything.  So far as the 20th defendant is concerned, it all depends on the allegation of agency.  We adopt what's already been said.  We're an incorporated association incorporated here in Victoria.  We can only act through agents and it's essential that that be shown and mere pleading of the conclusion of agency without the facts giving rise to it is not sufficient in a case such as this.  We sought fairly short particulars, Your Honour, our request was six pages long and we got a five page response but it now appears as we've pointed out that we're going to have to read everybody else's requests and answers before we can properly plead to this but even the particulars that we received were full of verbiage that added nothing and was not responsive for example, Your Honour, and we sought particulars of quantum of damages and we got a little bit more the other day.  


But this is the original answer and I will take you to what we got extra.  The original answer was - - -

HIS HONOUR:  Particulars of?

MR WALTERS:  Quantum.  This is the answer.  Particulars of the loss and damage suffered by the 1st plaintiff will be provided prior to trial.  The loss and damage identified may be inferred from the fact that it was caused by the conduct referred to may also be inferred from the Banks overt acts generally.  Further particulars will be provided prior to trial".  What does all that mean?  Nothing really and then we get the document the other day which provides some figures and could I just take you to the very last page of that document, Your Honour, just to show you the problem that we're confronted with.  Here we are, we've sought particulars, we got that response that I've just read and now we get some figures and these are the following further and better particulars.  "1.  Airfares - $2,700".  Who for?  Where were they flying?  I like this one, Your Honour, "2.  Accommodation and reflected expenses - $5,250".  We're just going to have to ask for more particulars of that.  Then Paragraph 3, "Expenses arising from making representations to ANZ Bank directors - $3,000?".  How did they arise?  What were the expenses?  Then it says "Legal Advice - $13,800", we know what legal advice is.  Now that that's been claimed, we'd like to see it please.  


We'd like particulars of it.  We've already sought for over a year - no, not quite, I think it was March last year we started writing particulars of reports and legal advice referred to in all the pleadings which is still referred to in Version 3.  We sought them in our particulars.  Reports are by their nature documents.  Legal advice probably is a document but we've sought particulars and that should tell us whether it's written, oral, to be implied.  We've sought particulars of that advice, it's claimed as part of the damages, the legal advice.

HIS HONOUR:  Advising our of Burnie?

MR WALTERS:  Arising out of a few of the actions.  Not in Burnie.

HIS HONOUR:  Not in Burnie.  What are the damages claimed in Burnie?

MR WALTERS:  The damages claimed in Burnie are to be found at Paragraph 495.  Your Honour will see there is in fact a claim - first of all it says, "Particulars of loss and damage including the cost of professional consultants fees for testing of the woodchip pile will be provided prior to trial and the plaintiffs each seek damages for trouble and inconvenience".  We sought the particulars of the acts, facts, matters and things constituting the testing.  Got nothing, still have nothing, even with the additional material.  We sought the cost, the actual amount of the fees for testing.  I think we did get that on Tuesday, so we've got that.  Then there's damages for trouble and inconvenience, whatever that is.  Then you will see, Your Honour, that there is a pleading seeking an award of aggravated and exemplary damages.  Probably an inadequate pleading, but really, the so thing's so inadequate that where does one stop.

HIS HONOUR:  Is there any compliance with the rule about pleading the facts upon which aggravated and exemplary damages - - -

MR WALTERS:  In our submission, if one looks at Paragraph 496, it just says, "Did the acts alleged in Paragraph 490", which is the overt acts.

HIS HONOUR:  Yes.

MR WALTERS:  In our submission, it is hard to see that what's there pleaded could give rise to exemplary damages, and we don't think that it properly conforms to the rule.  But really, that's not our big point, Your Honour.  I mentioned that the agency issue was important to our client.  I wonder if I can take Your Honour to Paragraph 105 of our learned friends' submission.  The rule on exemplary damages, I am reminded, is Order 13.07, and the specific facts on which the party pleading relies have to be identified and specifically pleaded.  We think that they're not, really, because we have just got this statement of the law, contumeliously, et cetera, without setting out why that is so.  Again, a conclusionary pleading.



Sorry, Your Honour, I was taking Your Honour to Paragraph 105, and I think there is time to deal with this.  We sought particulars in - - -

HIS HONOUR:  Wait a moment, this is only (indistinct).

MR WALTERS:  No, it's exemplary damages generally.

HIS HONOUR:  Exemplary damages generally.

MR WALTERS:  Yes.

HIS HONOUR:  At 13.07.

MR WALTERS:  Yes, Your Honour.

HIS HONOUR:  Yes, I see.

MR WALTERS:  Paragraph 105 is revealing as to the sort of case that we have to confront.  As to Paragraph 3 of the Coadys submission, which I don't need to take you to for the purposes of this, inferences can be drawn about the Burnie conspiracy because, as is alleged in 


Sub-Paragraph 490(b), the nineteenth defendant exhibited or otherwise communicated a media release which asserted Doctors for Forests - I interpose, not our client, which is Doctors for Native Forests Incorporated, a Victorian 


incorporated association - Doctors for Forests are calling for an immediate independent assessment of potential health risks.  That's the first thing that they rely on.



Then it says, "When this is seen in the context of the assertion in Paragraph 489(b), that other protestors were involved in the conspiracy,



Those other protestors aren't linked to our client anywhere in the conspiracy - in the pleading.  Other protestors are involved.  It may be inferred that the Doctors for Forests group elsewhere described in the pleading, there is no Doctors for Forests group described in Version 3 at all.  Had conducted a meeting or discussion, it is not a term anywhere in Version 3.  Had conducted a meeting or discussion which gave rise to the issuing of the media release.  You see, there's a For Forests Group described which is beekeepers for forests and various other people but not - - -

HIS HONOUR:  I suppose every time the Herald Sun publishes a defamatory statement, somebody has a meeting about it before it's published.  You don't get a lot of conspiracy cases in the defamation list.

MR WALTERS:  This is pleaded as a conspiracy to defame, as we see it.

HIS HONOUR:  It seems to be that.

MR WALTERS:  Yes.

HIS HONOUR:  As part of some larger conspiracy.

MR WALTERS:  Yes, and the overt act appears to be the publication.

HIS HONOUR:  Yes.

MR WALTERS:  Just going through this 105 - just so - I mentioned the For Forests Group, you see that that's mentioned at 107, four lines from the bottom and it's pleaded in Paragraphs 34, 35 and 36 of the version of the statement of claim but not Doctors for Forests Group which is sort of an interesting combination of different concepts.  Then it says - - -

HIS HONOUR:  That means to be Doctors for Forests, I suppose.

MR WALTERS:  It says elsewhere described in the pleading.  We are not Doctors for Forests.  There is a different group called Doctors for Forests in Tasmania.  We're Doctors for Native Forests.

MR HOWELLS:  Your Honour, if you look at the evidence about this - - -

HIS HONOUR:  Just a minute.

MR WALTERS:  My learned friend knows that that's right.

HIS HONOUR:  If that's a fact or not, I mean, for the purposes of this discussion, is there a group called Doctors for Forests?

MR HOWELLS:  Your Honour, there are a number or groups and there are relationships between them.  If my friend wants to deal with every - - -

HIS HONOUR:  Is this one of the groups?

MR HOWELLS:  Your Honour, the reference in Paragraph 105 to Doctors for Forests Group should be a reference to For Forests Group.  It should say For Forests Group, delete the word "Doctors" which is the For Forests Group as elsewhere described.  There are a number of entities, Your Honour, and a number of people.  Of course where there are unincorporated associations, a plaintiff might be forced to name members of a committee or all of the members.  There are also incorporated bodies which are relevant.  The evidence about this will be complex because there are a number of people and organisations involved.  If my friend wants to lead evidence about that, it ought to be have been done by way of an affidavit.  It's not helpful at this stage, Your Honour.

HIS HONOUR:  Well, he's correcting what you've now conceded as an error in your drafting.  It's a relatively minor matter but is the For Forests Group one of the - in the front of your pleadings somewhere towards the beginning, you've got a list of groups that belong to - - -

MR HOWELLS:  Paragraph 34, Your Honour.

HIS HONOUR:  34, yes, that's what I was looking for.  Are these groups mentioned in there?  For Forests Group, Vets for Forests - - -

MR HOWELLS:  We've got the scientists, the lawyers, the investors, the beekeepers and various other For Forests Groups, Your Honour.

HIS HONOUR:  That's not and is not said to be related to Doctors for Forests?

MR HOWELLS:  Your Honour, when there is evidence led about this, there will be a number of organisations and persons involved.  The point here is that if my friend is wanting to delve into that, it's not a pleading point, it's a matter about evidence and - - -

HIS HONOUR:  In any event, we will correct your submission to read the For Forests Group.  Yes.  Go on, Mr Walters.

MR HOWELLS:  Yes, Your Honour.

MR WALTERS:  So, now we have the For Forests Group, the beekeepers, the vets and everybody else having this and that's what's said to be inferred - able to be inferred from this so it's different again and then it says - 


Sub-paragraph 489(a) asserts that there were discussions conducted at meetings held some time between the beginning of April and 8 April but prior to the issue of the press release but again, no specifics have ever been provided of that other than it's now said to have been in Hobart and then the press release asserts that the 19th defendant was the spokesman for Doctors for Forests.  We again say, not our client.



And again at Paragraph 107 you've got, on that page, you've got reference to the fluid form of agency which has been discussed, it's really just a fluid form of allegation, Your Honour.  It just roams and wanders and changes in order - whenever it meets an obstacle and the plaintiffs still cling to the essentials of all their original formulation.



Your Honour, could I just deal with one matter and I can truncate this I think.  We have sought - our instructors have sought by letter and I think I started to mention this, in March last year right through, we've been seeking reports and legal advice that are specifically referred to and put against our client.  We've sought particulars of those things and one would've thought that at the very least one could provide particulars of them having referred to them in the pleading, not been provided.



We sought it in respect of the earlier pleading, we've sought in respect of this pleading and why haven't they been provided?  Now, it may well be that they're trying to head off what will then inevitably flow, which is our request for the documents.  They might want to argue that the legal advice is legally privileged, even though they've relied on it as forming the basis of their damage.  Now, that's an argument that they might want to have, but they've, as it were, forestalled even the argument by refusing to give particulars which are sought and properly sought and which they should've given in the actual pleading.



Now, that has all the air of trying to keep this proceeding afloat for as long as possible without actually coming to grips with giving what's needed when it's not - it can't be said that this is in our camp, something you're going to find out in discovery and interrogatories.   They know it, they've got it, they've pleaded it, can we have it please.



Similarly with the reports in relation to - sorry, not the reports, the consultant's fees in respect of Burnie.  We've sought particulars of this.  Now, they say that they engaged consultants in relation to this.  Now, the consultants may have said, "Yes, all that you, the first plaintiff, are doing is fine and correct and lawful and proper and we don't suggest any changes to your methods".  On the other hand they may say, "Well, in fact, there's this, this and this problem with what you've been doing", we don't know which that will be.  But if it is the case that the consultants' reports confirm the position of the first plaintiff, why - actually provide particulars when they're sought.  What is it that's causing them to hide this consultant's report when we have sought particulars, now repeatedly, and got nothing.



Why won't they give us particulars of it?  We're entitled to ask.  In a case where they repeatedly say, 


"Further particulars will be provided prior to trial", when we ask for a particular which is within their knowledge and they won't give it and a particular which could be of great importance in this case, I mean, if this consultant's report really is adverse to the first plaintiff, that's a very serious situation for the first plaintiff to have brought these proceedings and it goes to the very foundation of the bone fides of this action.  We want to see it, we have asked properly for particulars and it seems to us that, there isn't a legitimate forensic purpose for failing to provide us with those particulars and it is possible that the testing is such that the plaintiffs desire to keep it hidden and keep this improper action alive for as long as possible.



Just so I'm clear, Your Honour, they don't use the term "consultant's reports", they say, "professional consultant's fees for testing".  So there's no document itself referred to and has never been referred to in an earlier version.  The reports and legal advice are in other parts of the statement of claim but in Burnie, we want to know about the testing and we've asked for it.  Your Honour, I'm nearly finished.  I'm happy to stop and go on later or I can quickly wind up.

HIS HONOUR:  You might as well finish, I think.

MR WALTERS:  Yes, I will try.  Your Honour, there's affidavit material in support of those requests.  I don't need to take you to it but I would rely on it - - -

HIS HONOUR:  What's the thrust of those affidavits?

MR WALTERS:  The thrust of those affidavits is to set out the correspondence on the question of provision of documents starting in March of last year.  The consultants fees - sorry, the reports and legal advice, primarily.  It's the affidavit of Vanessa Blayer of 6 April, we don't rely on all of it, because not all of it's relevant.  I think we set out what it is in the paragraphs that we rely on, Your Honour.  Perhaps I should tell you what they are, Your Honour, just so as everyone is clear.  Paragraphs - on p. 6, Paragraphs 10, 11 and 12 of that affidavit and then the affidavit of 16 June 2005 of Vanessa Blayer and it's Paragraphs 21, 22, 23, 24, 25, not Paragraph 26 because there's an objection to that, Paragraph 27 and that's all.  That sets out the correspondence in detail.

HIS HONOUR:  Exhibits have been - it's set out in the - - -

MR WALTERS:  There are exhibits but the subjects of them are set out in the affidavit.

HIS HONOUR:  Yes.

MR WALTERS:  Your Honour, at an earlier mention, our learned friend, Mr Burnside, used the metaphor of Rubik's cube for this pleading.  We say that whatever it's size, whatever changes you make to it, this is still a pleading with endless possibilities and it's still a pleading that you can't work out and in our submission, the time has passed for the plaintiffs to be talking about particulars or other such things.  The time has come for this pleading to be struck out and there should not be leave to replead now.  If Your Honour pleases.

HIS HONOUR:  What order do you say should follow striking the statement of claim out?  Should it be a permanent stay?

MR WALTERS:  Your Honour is empowered to give a judgment. Whether that's done by way of permanent - by way of simply judgment for the defendants which is what I would seek, or alternatively a permanent stay, we would strongly argue that the simplest thing is to give judgment for the defendants.  If Your Honour pleases.

HIS HONOUR:  Yes, thank you, Mr Walters.  We will adjourn now until 2.15.

LUNCHEON ADJOURNMENT

(Bongiorno J)

UPON RESUMING AT 2.14 P.M.:

HIS HONOUR:  Yes, Mr Howells.

MR HOWELLS:  Your Honour, could I take the court to our outline of submissions filed on 15 February.  Can I first in dealing with Paragraph 1 and following of the common grounds respond first of all to submissions - a submission made both by Mr Burnside and by Mr Bornstein to the effect, and it was relied upon in a number of places and for various purposes, it was a submission to the effect that all that is being alleged here is a protest action where perhaps some people might have gone across the line or a bit across the line with trespasses and so on.  Your Honour, the allegations in the pleading include bolting a wrecked vehicle on a bridge and welding it onto the bridge, assaults, including assaults on police, locking on the shiploading towers cranes and booms a long way above ground level such that if there were any mishap, there would have been most certainly serious injury, even death, either to protestors or those seeking to bring them down.

HIS HONOUR:  They're the things that I was referring to in the original judgment.  There are a number of matters in the statement of claim which clearly constitute, if proved, torts and sometimes crimes.  That's a given.  The problem with this whole case is that the statement of claim doesn't stop there and it gets into these tortious areas of conspiracy.  No one could complain if you had a series of tortious allegations against a series of defendants saying so and so locked himself onto a bridge or did this or committed this trespass or this assault.  You wouldn't have - you might have a strike out application but it wouldn't get very far.  The problem, and it's - I will tell you, I think it's still a problem - is that it's wound up in this - I mean, conspiracy is a very dangerous form of allegation.  It always has been.  It's always been regarded as such.  



It's referred to in the cases as being a thing that shouldn't be resorted to unless necessary.  In the criminal area, you've got to get special signature of the DPP before you can sign a presentment for conspiracy.  It's all for the reason, it's a complex - that doesn't mean that it isn't appropriate in an appropriate case.  

MR HOWELLS:  The criminal context of course is different from where it's pleaded civilly but, Your Honour, I suppose that - - -

HIS HONOUR:  The reason for the DPPs fear is specifically because of the blow out in trials and interlocutory proceedings in criminal matters.

MR HOWELLS:  Yes, and it's also said in those authorities, Your Honour, that another difficulty with it is that sometimes evidence might be able to be got in - - -

HIS HONOUR:  That can't get in otherwise.

MR HOWELLS:  Against a defendant, and it makes it unfair and it makes it unduly harsh.  But I the civil area, Your Honour, what the authorities, and I think Your Honour referred to Colvin yesterday, it's well known that those authorities particularly in the industrial area involve many cases where a series of acts, unlawful acts and there's been a deal written even recently about what might constitute the unlawfulness.  Indeed, I think writing extrajudicially, I think we've said this in our submission, Justice Hayden commented that unlawfulness in the civil context where conspiracy is pleaded, might include acts where it is able to be said of them not that they are a crime or a tort but that there is no lawful warrant for the action.  There will always be a question of degree and interpretation, but particularly in cases where you have either a collusive arrangement aimed to achieve a particular commercial benefit like for example in the McPhee case and in the industrial cases, a series of acts including some unlawful acts - some of the acts might be unlawful, some might not, but they nevertheless indicate that there is a concerted plan.  There's an additional element.  It's not just that people agreed or colluded or combined or conspired to do the act because that would be one thing.  But if they conspired to do the act for the additional purpose of causing an injury, particularly an injury to a business or the operation of a business, then the law in many of these cases, starting of course with Colvin just for the purposes of reference, have recognised that not only is such an action open but it isn't just a matter of pleading there's a conspiracy to commit the tort.  



It's a conspiracy to injure and the unlawful means happens to be the commission of the tort.  In principle, there's no objection taken to pleading the commission of a tort, even if it be the only unlawful act.  So long as what you're able to plead, and then later at trial establish, is that there's an intention to cause an injury to the business and relief is granted, not only interlocutory relief but there are cases where final relief is granted including in cases where ultimately there's no direct evidence or admissions of the agreement conversations themselves.  There might, I think in Colvin, it may be that it's Justice Isaacs who says a mutual consent.  



Could I just for the purposes of going to that, because I want to come back to these examples that I've indicated of this, what we describe and allege as lawless behaviour including putting dirt in exhaust pipes and dirt in machinery, the unlawful trespassers, tree sits attached to excavators so that if there's any movement, they're most assuredly damaged.

HIS HONOUR:  What was attached to excavators?

MR HOWELLS:  Cables which support the tree sit alleged to have been attached to machinery so that if a machine is moved even to get it out of the way of the area, you most assuredly would have some serious injury.  These things are done ingeniously, Your Honour, they're very clever and they completely befuddle the workers who are attempting to first of all try and avoid the protest but, secondly, if they try to do any work or then to remove people, it's impossible because quite properly, the authorities say to those who are working and conducting operations, "Well, you need to leave it for search and rescue" or whoever it might be.  One can see that there is a serious potential danger and it is not as if the plaintiffs here have put these things - have not put allegations of substantial serious conduct and they have and it's not been put and of course, we haven't got to the stage of evidence, but it's not as if somebody's come along and said "Listen, none of those events occurred".  Those acts then become relevant, Your Honour, for some of the other campaigns that are pleaded in this sense.  That taking the Japan and the Banks campaigns, there are a number of unlawful acts which are specified as being the unlawfulness underpinning the allegation that there has been an interference with trading business.  



The allegation that there has been a conspiracy to injure, conspiracies to interfere with contractual relations and they include not only the interference with contractual relations itself, but also the conduct of protests which themselves involved unlawful activity.  One of the key ways in which they are made relevant and integral to for example, just taking the Japan Customers action, is that it's alleged in the pleading that it was an essential part of that campaign that there would be protests of the kind that were being conducted in the Styx and in Triabunna 04 aimed to give some fillip to the Japan Customers campaign and the way that in the pleading is made stark is because attention is drawn in the pleading to the fact that at those protests taking place in Tasmania, there were placards and signs in Japanese saying "This protest is going on.  We're protesting against such and such and you in Japan need to take notice".  



In Tasmania, we say it's a reasonable inference that those signs in Japanese were not aimed at the Tasmanian community or at the media generally in Australia.  They were far more likely to be aimed at the media in Japan for that specific purpose given that Japanese Customers of the 1st plaintiff were being targeted and that's the way the allegation is put and that's what connects those protests, among other things, there are many publications that are referred to on the websites and elsewhere in the pleading and in the particulars.

HIS HONOUR:  But the protest has got to be more than a protest.  It's got to be illegal.  Having a protest and putting signs up in Japanese just might be a good idea.

MR HOWELLS:  Yes, Your Honour, but we've pleaded in the Styx and in Triabunna 04 that there was unlawfulness involved in conducting those protests, Your Honour and that includes the trespassing, the interference with property, the impeding of operations, the prevention of work being done and thereby the interference with the performance of contracts of work, contracts of cartage, contracts for harvesting and so on.  If one looks at the various industrial cases where these things are dealt with, the unlawfulness might in some cases have involved for example an incitement to people not to perform their contracts of employment.  It might have involved a prevention of a supplier from delivering goods and thereby an interference with the performance of that contract and what's said that the policy behind, it's submitted with respect, behind those cases, is that there are limits placed upon protest activity when it is aimed to interfere with the conduct of a business.  



That is why we say that's consistent with the sorts of observations that were made as we say by Justice Hayden in his extrajudicial writing but also in cases like Dresner Nominees where Justice Kiefel I think it was in the majority and Justice Jacobson relied upon the sorts of propositions referred to by Justice Hayden as indicating that the unlawfulness which would sustain pleas of conduct in combination or conspiratorial conduct 


if it has the purpose of injuring then that is enough to sustain the grant of relief aimed at protecting those conducting a business like the business conducted by our clients, the plaintiffs from such conduct.



Now, can I just go, Your Honour, for that reason to the Colvin case.  We've given Your Honour two volumes and we sent a set to each of the parties.

HIS HONOUR:  Yes, somewhere.

MR HOWELLS:  There are two volumes of authorities.  I don't know whether Your Honour's associate - - -

HIS HONOUR:  I've got them, we got them, but I don't know whether they're here or - have we got the two volumes there?  I had them.  In fact there are three volumes.

MR HOWELLS:  There might be - - -

HIS HONOUR:  Colvin, do you know which one it's in?

MR HOWELLS:  It should be in Volume 1 behind Tab 8, Your Honour.

HIS HONOUR:  Thank you.

MR HOWELLS:  Is it there?

HIS HONOUR:  Yes.

MR HOWELLS:  Is there a Tab 8 - - -

HIS HONOUR:  It is, yes.

MR HOWELLS:  - - - and has that Colvin in it?

HIS HONOUR:  Yes.

MR HOWELLS:  It's - - -

HIS HONOUR:  No, it isn't.  Tab 8 is Drapodi.

MR HOWELLS:  I'm sorry, Your Honour.  Tab 9, I'm sorry.

HIS HONOUR:  Tab 8 is the Colvin, yes, yes.

MR HOWELLS:  The associate is always right, Your Honour.

HIS HONOUR:  Yes.

MR HOWELLS:  We've just extracted here, as we've done with a 


number of the authorities, Your Honour, just those passages that we - we haven't extracted the whole lot.

HIS HONOUR:  Yes.

MR HOWELLS:  I think Colvin's probably about 100 pages, but in particular just looking at p.2 - sorry, p.400 and in the middle of the page, that middle paragraph, "Community of purpose may be proved by independents ... (reads) ... allowed to affect the other".

HIS HONOUR:  That's Sir Isaac Isaacs referring to what weight the High Court said - - -

MR HOWELLS:  Yes, was referring to what they said there, obviously, but - - -

HIS HONOUR:  It's O'Hearn's case.

MR HOWELLS:  Yes, and there's a distinction and it may be that there can be criticism about the way we've expressed ourselves in Paragraph 18.  We didn't wish to be taken to be saying that somehow one can simply lift the evidence of one and attribute it to another for the purposes of proving the combination.  We simply made a point there about agency that there are a number of ways in which agency at the final hearing in such a case might be able to be established including that if the combination is proven, if the conspiracy is proven, then perforce the conspiracy, it is said that co-conspirators are liable for the acts of the others.  



And that's relevant to the question of the small players so that in a number of - say the Trade Practices cases, McPhee being one, where statutory codification of conspiratorial action is dealt with, it may be said that, yes, a number of the players only performed a small role.  They might only have attended one meeting.  They might merely have been a non executive director but they are part of it and the same applies in those industrial cases.  



Your Honour will no doubt recall that a number of those cases, the whole of the committee of management of a union might be named as respondents, a number of them might have played a very small part but the law says, "Well, you were involved to that extent and you become potentially liable, subject to assessment of course as to the quantum, but potentially liable for what other conspirators did in furtherance".  Over the page onto p. 401, the judge is advising the House of Lords in Mulcahy insofar as the proof goes, "Conspiracy is generally matter .... (reads) .... so as to complete it", and in that regard, Your Honour, we draw attention to situations of the conspirators, one may simply drive people to a particular site, another may provide equipment and resources, somebody else might provide accommodation and in the case of these protests, it's alleged in the pleading and in the particulars that in these cases important roles like being the liaison person for the police, being the spokesperson for the protestors and being the media liaison person are all important parts of the one essayed act, as it were, if we can describe the protest in that way.  

HIS HONOUR:  If you can infer that - if the inference is open that they by taking those roles agreed to engage in illegal conduct.

MR HOWELLS:  Well, we say the authorities don't quite go that far, Your Honour, because what's said is that if the knowledge of the illegality of what's intended won't be determinative, Your Honour.  If, for example, the conspiracy is to conduct a protest or if the conspiracy is to organise a strike and the parties, some of them who were conspirators who combine are not conscious of the fact and are not aware and indeed may not believe that organising that particular protest or the strike is unlawful, nevertheless if unlawful conduct ensues, then conspiracy unlawful means is a viable please, Your Honour.

HIS HONOUR:  I didn't mean - - -

MR HOWELLS:  I am sorry, I've misunderstood Your Honour.

HIS HONOUR:  I didn't mean that the - to take one of your examples, that the liaison person for the media or liaison person for the police had to know that the conduct was unlawful but they had to know what the conduct was.  No matter how you phrase conspiracies, ultimately they've either got to have actual or imputed knowledge of what the conduct that ends up being conducted was.

MR HOWELLS:  Except this, Your Honour, what about those cases where what's envisaged is that there be a particular piece of industrial action or episode of industrial action envisaged but not all of those who plan it are conscious of all of the things that might be done or occur directly in connection with that episode.

HIS HONOUR:  Well, they might have some imputed knowledge to them if there's an event occurs which they ought to have known would result - would involve certain acts, but I can't imagine that an act which is not known or perhaps I suppose you could go as far as saying reasonably foreseen by one of the alleged conspirators, could end up in liability.

MR HOWELLS:  We submit, with respect Your Honour, there's some debate about that.  

HIS HONOUR:  It will obviously depend on the facts, but when we debated all this six months ago, the question of overt acts from which conspiracy could be inferred and the Colvin and Sir Isaac Isaacs judgment were all considered, but you've pleaded again and again through this statement of claim meetings.  You're then asked for the particulars of meetings, you can't give them.  Not surprising, you weren't there, I suppose.  If the overt acts talk of the conspiracy, the meeting isn't an overt act, the meeting's not an overt act in furtherance of the conspiracy, that's when the conspiracy occurred, if it occurred.  Why plead matters you can't prove, perhaps can't prove, or can't particularise when, if you rely on the over acts, the objection can't be taken against you?

MR HOWELLS:  Your Honour, the meetings are pleaded in two circumstances.  In some cases what's said is there was a meeting at which there were discussions and that's particularised as the meetings at which the conspiracy is formed.  Some of the meetings that are referred to in the overt acts are meetings where it's said further discussion was had about how to carry into effect and organise the protests concerned.  Those meetings, Your Honour, might be one or both of two things.  They might be further meetings as to the conspiracy, they might be the carrying out of it.  Because often times, with these protests, there's going to be a need for organisation.  What we've been able to plead, Your Honour, is that from the material that was obtained from the web, we've 


pleaded and given particulars of a number of meetings where certain things were apparent from the documents, namely people who attended, when they occurred and the subject matter in general terms.  We've put all of what we've got on that.  Your Honour, we say that what's compelling about this is just take Triabunna 2003 for example.  In Triabunna 2003, what's pleaded is that - the pleading of Triabunna 2003 starts - - -

HIS HONOUR:  That's at 98.

MR HOWELLS:  42, Your Honour, 42 for the discussions but can I just give Your Honour a quick summary of what actually is pleaded in those paragraphs and the overt acts.  What arises from them is that it involved the 6th defendant, the 8th defendant, the 8th defendant being an employee of the 6th defendant, the 9th defendant, the 12th defendant, the 15th and the 17th defendant and it's pleaded that there were meetings between December 2002 and January 2003.



What's then pleaded is that there was a one day exercise on 15 January 2003, a one day exercise with people arriving at the wharf, the tribe on a wharf, with a rubber ducky at 5.30 a.m..  Climbing onto the loading tower and interfering with the loading of the Japanese ship, the Kishu Maru.  There was a video of protestors arriving and climbing on the equipment, the loss alleged involved some 40,000, the eighth defendant, it's alleged, videoed the exercise and distributed that video to television news services, and she liaised with police and acted as the media spokesperson, and there were statements to that effect, she also, it's pleaded, told the police officers that she was the person they could talk to, and made herself effectively the representative of the group.



The 12th defendant, it's pleaded, provided accommodation and facilities at her home and acted again as the media spokesperson.  Interestingly there, Your Honour, at Paragraph 54 - could I just take Your Honour very briefly to 54, what's important about 54 is that on 14 January 2003 - now the protest, the one day event, took place on the 15th, the following day.  What's pleaded is that on 14 January 2003, the eighth defendant, Ms Morris, who's an employee of the sixth defendant, published a media release that stated in part, so it's a media alert and it's been quoted, so it's being sent out the day before these events occurred, Your Honour.

HIS HONOUR:  Yes.

MR HOWELLS:  And it's media alert, but it's got the date on it, 15/01, "A group of concerned community members have today boarded the Japanese wood ship Kishu, docked at the ... (reads) ... awful fact, owning all of Tasmania's woodchip ports", continued Ms Morris, "For more information contact her on that number".  Now that's put out the day before, Your Honour, so the notion, at least in that case, and taking into account what else is pleaded about who arrived with a rubber ducky, now I don't know how many people have got a rubber ducky or grappling hooks or ropes and all the rest of it, but with respect to what's said against us about these sorts of incidents, and the fact that a media release is put out the day before announcing that certain things have happened at a time when they haven't yet happened, we say, enables a court to draw an inference that there was some preconcert.



We say that the pleadings are replete with examples of that, and where people are involved, like for example one party who provides accommodation and facilities at their home nearby a reasonably remote area, and where that person also offers themselves as a media spokesperson.  To simply say that you can't plead that and ask the court to draw an inference about preconcert doesn't conform with what the authorities envisage.

HIS HONOUR:  Yes, I understand how you put that.

MR HOWELLS:  And it goes further, there's a whole series of other acts, you've got people, for example, who seem to know that they can - I think the pleading in relation to this is that there was a lock on, and devices are used, so it's alleged in the pleading in the particulars, that are concealed, either in a pipe or some other way, so that when the police come and ask a person to remove it, they say, "Well I'm locked on, I can't get my hand off", and in truth, as it's pleaded, what's alleged is that well in fact they weren't at all, and they deceived the police about it, the verb in that, the biting point in that is that it means that the police and the search and rescue people have to make a decision as to whether they'll cut the person out of that device, and there's danger involved in that, and it involves delay and all the rest of it, and we've provided in the particulars a number of media releases where these people say in their media releases, "We've had a successful day, we've stopped two days work, we've cost them money, and we've caused this trouble".  



Now the idea that it's to be somehow assumed from that that all of this happens just by coincidence - - -

HIS HONOUR:  I don't think that's the problem you've got, the Triabunna pleading, I've looked through this statement of claim, I haven't studied it and obviously aren't as familiar with it as you are, but if you pleaded those overt acts, you could obviously say that the court applying appropriate inferential principles could come to an inference of acting in concert or conspiracy, but the problem seems to me to be that that's one, and if left alone on its own in an action, might be a very good cause of action that could be run against the people involved, it is spreading the net wide which leads you into tortuous and circular pleadings which, as have been pointed out by a number of counsel, that they're - - -

MR HOWELLS:  I'll come to that, Your Honour, but I understand what Your Honour says about that.

HIS HONOUR:  And makes a trial judge, and not necessarily speaking personally, make a trial judge throw his hands up and say, "How on earth am I going to try this, I've got to sit and listen to this for what could be months, could even, on some view of it, be years".  You said this morning that there would be a lot of evidence about - you took one point this morning, you said that the people
for - - -

MR HOWELLS:  The For Forests Group.

HIS HONOUR:  The For Forests Group consists of this person and there'll be a lot - I could imagine, without too much imagination, that one could sit there for days, if not weeks, listening to somebody saying, "He was a member of this, I was a member of that, somebody else was a member" - it's horrendous just from a pure management point of view, even if there's something in it - - -

MR HOWELLS:  Your Honour, we have a proposal we want to put to Your Honour about how it be able to be managed, but Your Honour, the difficulty with this is this has been going on for some considerable period of time, and my clients are here because it has been - they have really got to the stage where they seek to have some redress for these events, which have been going on for a considerable period of time and which involve serious lawlessness, danger, and damage, that's what's said.  It's not just about the danger involved at Triabunna in 2003 in the damage, but it also involves causing terror across the Burnie community, with threats that there's a Legionella virus on the loose, and all the rest of it, there are a whole range of things, and I'll come to those, Your Honour, but I wanted to lay a foundation about these, because, Your Honour, it seemed that what was said, and it was a submission that my learned friend Mr Burnside and my learned friend Mr Bornstein made, which was that all this is about is about a few people who've gone a bit over the line, and we say - - -

HIS HONOUR:  That's rhetoric, I mean - - -

MR HOWELLS:  It is a bit, Your Honour, and we thought it was a bit over the line to say it, it's rhetoric, but less there be some enthusiasm engendered for a proposition that generally this is not substantial, well then
there's - - -

HIS HONOUR:  Well I think I've already found in your favour on that - - -

MR HOWELLS:  Indeed, Your Honour.

HIS HONOUR:  In the first ruling, I said there are - I don't know what I said, but something to the effect that there are a number of torts and possibly crimes within this document, but there - I say my concern is that they're hidden in a lot of other worrying statements about conspiracies, but - - -

MR HOWELLS:  Indeed, Your Honour, and I suppose we say, "Well look, what we seek to establish is that there has been not only these actions have been taken like in Triabunna 2003 and 2004, and also very particularly the Styx action, I think also Lucaston, where there were roadblocks and damaged blockades and damaged under bridges and equipment and people stopped from working and all the rest of it, those might be said to be sufficiently explicit, and so as ready inferences can be drawn, but we say well, it goes further.



We do concede that a number of these campaigns are ingenious in the way that they are run, but if what's relied upon is conduct of the Styx site, where there were signs in Japanese language and so on, and there is at the same time a concerted attempt to interfere with our Japanese customers, then the first plaintiff in the case of its Japanese customers, we say, is entitled to ask the court to consider the fact that there is a range of unlawful conduct together with direct interference with its customers and the performance of its contracts, and the recovery of income from those contracts, such that relief ought to be granted.



Then in addition to that we say, in relation to the campaign against guns, there was, which we say is able to be inferred from overt acts, but also because there were national meetings of the sixth defendant and of subgroups in it, together with the appointment of a national 


campaign coordinator who was responsible for coordinating campaigns against our Japanese customers and the banks, there was an overall plan, not picking up everything and not specifically envisaging all of the protests which are referred to in the pleading but which had as its purpose doing injury to the plaintiff's business and where that goes across the line into lawlessness or unlawful conduct and it might not be.  I mean it may not involve criminality but it may involve tortious conduct or other conduct for which there isn't a lawful warrant and I want to take Your Honour to what Justice Hayden says about that.

HIS HONOUR:  What does Justice Hayden mean by that?

MR HOWELLS:  Well some examples are given in the text and we've got an extract from it Your Honour, and I'll go to it but no doubt Your Honour there would be a deal of debate about what that might properly comprehend but on a pleading point Your Honour, when the evidence isn't it, we ask Your Honour to give us the benefit of the position that we simply have to plead facts which as pleaded would fall within the rubric of the cause of action, even if there might be a debate about how far the cause of action goes.  For example, taking the question of agency.  My learned friend Mr Gronow drew attention to authorities and says, "Well look you've got to do a bit better than just say there was an employment" because he says, "Employment might envisage or comprehend unlawful conduct, seen in a particular way, but it might not", "It might not involve agency" he says, and he says, "Well there's a presumption in the case of solicitor/client that there is an agency, no such presumption necessarily arises in relation to employment".  



With respect to him we say that isn't the test for pleading.  The test for pleading is whether or not, what's pleaded is capable of giving rise to a cause of action if the evidence sustains it.  So for example if we plead that an employee was - that a person was an employee and acted within the scope of her employment, that as a cause of action is properly - for the cause of action is properly pleaded.  Now within the scope of employment we'll raise on the evidence some questions, some complicated questions but as a matter of pleading on a strike out application we say it's orthodox for this reason.   There are a number of authorities which I'll come to and Your Honour will no doubt be familiar with New South Wales v. Lepore, it was the sexual assault case in the High Court and the question was whether or not that misconduct, that unlawful conduct of assaults could be said, in any circumstance to be sufficiently within the scope - or course and scope of employment, those expressions used interchangeably as to give rise to vicarious liability, the agency that operates within vicarious liability and what was said was, in each case it's going to be a matter of the connection, but that's going to be a matter of evidence.  



The proposition is, if you simply said, look there's an employment and there must necessarily be an agency that would be problematic but if one says there's an employment and the person was operating within their employment, there will be an argument on the evidence about whether they were but if it's pleaded that they were then that's a proper pleading because the authorities comprehend that unlawful conduct, even criminal conduct might in certain circumstances, depending upon the connection be conduct within the scope of the employment and that's nowhere more apparent than in cases like Lepore where it's said, well - sorry, no more stark than it is in Lepore because there what was said against the proponent was well how could it be that an employer could be variously liable for that kind of assault by a teacher on a pupil?  



The contract of employment could never have comprehended such a thing and what was said in response was, well no, depending upon the nature of the relationship of trust, the authority, the intimacy in the relationship it might well be within the scope even though it was impermissible conduct.



You get expressions like that, an impermissible mode of doing something that was otherwise authorised, so for us to plead the facts that there was an agency because there was the employment and the person acted within the scope we say is not only orthodox and proper in this context but one further thing we've drawn Your Honour's attention to the fact in the pleading that the - - -

HIS HONOUR:  Have you got an example?

MR HOWELLS:  Well an example is this Your Honour, just looking first of all at Paragraph 28 on p.8 we've said in the pleading, we've referred to documents and I think it's in 25 actually over on - just at the bottom of p.7 that the sixth defendant there's a quote in italics there Your Honour, that it consist of the - the TWS consists of a national organisation and down at the bottom of that quote, at the foot of the page it says, "All campaign centres and the National organisation operate largely through the efforts of volunteers".  Now they're not just any volunteers, they're not just people who turn up and happen to do something, that word understood in its general sense.  There are agreements and arrangements about volunteers and we've pleaded those in Paragraph 28 and Your Honour will see in 28 that it was a matter of policy and practice for the sixth defendant to offer volunteers a choice of tasks to perform including planning and conducting direct action.



Now I've got the dictionary definitions of direct action if Your Honour wants them but Your Honour from those earlier cases will be well aware of what it means and lobbying and distributing information and in C, "To agree with volunteers about the roles and tasks that the volunteers would perform in planning and conduct direct action and the particulars are between 92 and 2005 the sixth defendant published" so for six years at least it's published on its website a policy document titled, "Volunteering", the relevant parts of that policy stated, "Volunteers are a fundamental part of the Wilderness Society and much of the Wilderness Society's work is performed by volunteers.  Volunteering for the Wilderness Society may include your choice of a wide variety of tasks including direct action to prevent wilderness destruction".

HIS HONOUR:  This is an edited quote?

MR HOWELLS:  Yes there are other parts, it's extracted, yes Your Honour, I'm sorry.  Rights, you have the right to - so we've got volunteers who have not only got responsibilities or duties, but they've got rights, being treated fairly, be assigned a task commensurate with your skills, abilities and interests.  Know what's expected of you, know why you are doing what you are doing, Your Honour, as to knowledge of what's intended and what's going to be done adequate training for a task by someone who has time to devote to you.  Reimbursement for reasonable expenses incurred while performing your tasks preferably by prior arrangement and discounted membership to the Wilderness Society and your responsibilities are to use the Society's resources only for agreed wilderness campaigning.  To abide by any undertakings or commitments you make.  To be committed to your role as a volunteer and to respect your workplace and your fellow workers, look after the equipment you use and clean up after yourself.



Now Your Honour in a context where protests are organised and where we say there are media alerts that have been put out either under the banner of the Wilderness Society or by its employees in the Triabunna 2003 case, the eighth defendant we raise as an example then to suggest that somehow we can't plead that the acts done by those people including unlawful acts are - or give rise to an agency we say just - - -

HIS HONOUR:  Where have you actually pleaded the agency in relation to - - -

MR HOWELLS:  If one goes to 99, Paragraph 99.  It's on p.35, Your Honour.  "Each of the Triabunna 2003 overt acts .... (reads) .... other Triabunna conspirators" and that obviously is the unindicted co-conspirators, "were engaged by an .... (reads) .... of the 6th defendant".  We say, Your Honour, we're not at the stage of proving 


this case or leading the evidence - it's about the pleading and for it to be suggested, as it was, that somehow you need to have a relationship where there's a presumption like the presumption of agency as between the solicitor and client simply misstates the law and certainly misunderstands what's required in the pleading.  Just to make that good, could I take Your Honour very briefly to the passage in Lepore. It's in the second volume, at least I hope it is, Your Honour, I probably have given Your Honour the wrong ones but Lepore should be behind Tab 35, I think, Your Honour, or 36, it's at the very back.  The folder is probably overly full.  

HIS HONOUR:  I've got three.  I think it would be - - -

MR HOWELLS:  Is there a three?

HIS HONOUR:  Don't go to 36, they go to 35.

MR HOWELLS:  Is there a 35, and is that New South Wales v. Lepore.

HIS HONOUR:  Yes.

MR HOWELLS:  At 535, at p.40 in the reasons of the Chief Justice, and I won't go to the egregious facts, Your Honour, it's just the principle, in 40 "An employer is vicariously liable .... (reads) .... against liability", so it's open.  And then in 74 which is on p.546, Paragraph 74, Your Honour, it's p.546.  "If there is sufficient connection .... (reads) .... material consideration".  And then in the reasons, Your Honour, of Justices Gummow and Hayne at Paragraph 231 on p.591, the answer given by Dixon J in Deetons, it's the barmaid.

HIS HONOUR:  Bit the finger off.

MR HOWELLS:  Was there a finger bitten off.  I thought it was just there was a glass thrown.

HIS HONOUR:  Yes, threw a glass at a patron, yes.

MR HOWELLS:  Yes, and - - -

HIS HONOUR:  There's another one where the finger was bitten off in a hotel, I think, and that wasn't - it was held to be a frolic of his own.

MR HOWELLS:  Yes, Your Honour.  The answer given by Dixon J in Deetons was that "The barmaid's action .... (reads) .... of his master" and Lloyd v. Grace and I think there's one of those cases, the dry cleaning one where there's a bailment of clothing for dry cleaning and it's stolen by the person who is supposed to be doing the dry cleaning and whereas a fraud mightn't ordinarily be imputed in that circumstance because he had control of the goods, well it was said well, it did.  "It may be doubted what Dixon J said .... (reads) .... in the course of that employment" and so on.  In each case, Your Honour, it will be a matter of degree and I don't need to take Your Honour to it but Justice Kirby gives his characterisation of the necessary relation to the purposes of the test at p.617 in Paragraphs 316 and 318.  It's on p.617, Paras 316 and 318.  The other members of the court, Your Honour, I think in the case of Justice McHugh, I think he found that there was a non delegable duty owed and therefore didn't decide the other - - -

HIS HONOUR:  Liabilities in there.

MR HOWELLS:  Yes, we say there is in each case going to be a question of - once the evidence falls - about whether the particular act came within.  We don't have to make that out as it were by way of either evidence or a submission in the pleading.  We assert that these acts were done by either an employer or in the case in Paragraph 99, by volunteers and not just any old volunteers but volunteers who have a very special relationship with the 6th defendant.  We've pleaded employment and acting within the scope of the employment and we say that's a sufficient and proper pleading to give rise to the opportunity for us to establish for the court that these acts, including unlawful and indeed even criminal acts, might have been done as agents.  We've got to prove it, Your Honour, but we say it's a proper pleading and also for the volunteers because, and that's the reason that we've extracted, Your Honour, in the pleading unusually, the policy document because what it does is show that the content of the relationship between volunteer and the 6th defendant is one where there are both rights and responsibilities where there is agreement to perform specified tasks and there is at least putatively said to be a requirement that the volunteer understand what it is that they're being asked to do.  



If at the Triabunna Wharf or at Styx or even in relation to the Japan campaign, we have people involving themselves as employees or volunteers performing or taking a part in the campaign, then we've pleaded sufficient about that relationship to be able to go on to argue a case about agency and to seek to fix the 6th defendant with liability for those acts.  That then, of course, Your Honour, we say in the same way as in the Colvin case, what's put is that inferences may be drawn and the conspiracy in this civil context, Your Honour, in the civil context, is not just a simple conspiracy to do an act but a conspiracy to injure those - they're distinguished in the authorities, both conspiracy to do an act including an act for which civil liability might attach but conspiracy to injure and then conspiracy unlawful means and at p.401, where I was in the Colvin case, can I just ask Your Honour to note the rest of that passage?  



It was behind Tab 9 in Volume 1, I think, Your Honour, is it Volume 1?  Because the next passage is important for our pleading purposes, Your Honour.

HIS HONOUR:  Page?

MR HOWELLS:  Page 401.  I think I have taken Your Honour to the passage, "Although the common design .... (reads) .... proving any such thing" and to go on, Your Honour, just briefly in this, "If therefore two persons .... (reads) .... itself may be established".  Understood, Your Honour, there have been an occasions where it's been necessary in the difficult cases for counsel to say, "Well, there's got to be a limit" and this would travel a long way and that argument - those arguments were run and run powerfully in, for example, Ansett and of course there would be need to be limits.  But what we want to persuade Your Honour if we might seek to do so of, is that these authorities envisaged that where there are outcomes and where there are identified people involved and where assertions are made about acts which tend in a particular direction and we say the pleading is replete with examples of how these acts were - and no doubt the defendants wouldn't deny it, a number of them had as their ostensible purpose an impact upon a particular industry, the timber industry, and we say we go further and identify that there are some of these acts which are directly aimed at stopping work, impeding work, impeding the carrying out of some of the functions of the 1st plaintiff within that industry so also where there are other acts evidenced by writing.  



For example, all of those documents which we've referred to in the Japan Customers campaign, that are directed to having customers cease purchasing together with other acts and the range of matters that have been essayed where particularly the 6th defendant is involved, then on the basis of that, we say, this being a proper case, we're entitled to lead evidence about those matters to establish for Your Honour that there has been a plan about it.  



We don't have to come forward because it's necessarily difficult, conspiracies being clandestine by their nature to be able to set out chapter and verse of what was specifically agreed.  But in a number of cases, we actually are able to plead the meetings and discussions and things that flowed from them.  It goes further, Justice Isaacs goes further and says, "In Duffield, Justice Erle directed .... (reads) .... principle of admissibility".  



Where we poorly expressed ourselves in Paragraph 18, we don't wish to be taken to be saying that somehow evidence of something said by one conspirator will be able to be used to prove the conspiracy itself but we say there are at least two other ways in which that might be done.  Your Honour - - -

HIS HONOUR:  Paragraph 18 of your submissions.

MR HOWELLS:  Yes, Your Honour, 18 on p.12 which is a conclusion that we've expressed poorly, Your Honour, but it derives from what starts in Paragraph 15 on the previous page 


because we're dealing there in the submission, and I will come to it in due course, but we said there that we were dealing with agency and the way in which agency may be pleaded.  We've said that in any event and what we - the submission we seek to make is that in any event at trial, there may be - there is at least one other way in which an agency may arise affecting the 6th defendant and that is that if the conspiracy is proven, then the conspiracy itself gives rise to a concurrence of liability amongst the co-conspirators and that's described as being based in the concept of agency.  



So when it's said "Look, the notion of being able to assert agency here is fraught with difficulty", we say "No".  First of all, we've pleaded it properly in relation to those people who were either officers, employees, volunteers and the like or people who were members and were asked to carry out a particular act but we also say, well, if a conspiracy is proven then agency will arise as a result in any event,  and that's why for example the plea in Paragraph 99 appears and it's replicated in the other conspiracies.  Could I ask Your Honour to have a look at Paragraph 95.



It's on p.34 of the pleading and Your Honour asked about it on the last occasion.  Its been the subject of criticism in the submissions against us.  It says, "Each of the Triabunna 2003 overt acts done by the Triabunna 2003 defendants and other Triabunna 2003 conspirators, was done by the person or persons as alleged on behalf of themselves and their co-conspirators in furtherance of the Triabunna 2003 conspiracy".  



Now that Your Honour is a formula used in 
Bullen v. Leake and we were concerned to simply indicate to Your Honour our submissions that the reason is we appreciate it that that is there is that it does aver that if the conspiracy is proven then co-conspirators will be liable and liable for the acts of each other and the underpinning for that is the notion of agency expressed in O'Hearn and in Lay Petroleum I think, yes, ACCC v. Lay Petroleum.  There is a joint liability which arises where the conspiracy is proven and that we say will implicate all of those involved in it including the sixth defendant.



Now so far as officers are concerned, officers of the sixth defendant of a corporate body Your Honour can we also draw Your Honour's attention to McPhee and it's not in the bundle, can I hand to Your Honour's 
associate - - -

HIS HONOUR:  Is this not reported.

MR HOWELLS:  Look it probably is Your Honour, and definitional if I went looking for it and didn't find it, it probably means it is reported but - it probably is but Your Honour I went looking for it and couldn't find it but that's no guarantee of anything I'm afraid and that's why we've printed it out in this way.  If we can find it authorised Your Honour, it's probably in the ATPR Your Honour but I know by researchers didn't find it.



Could I ask Your Honour to turn to p.21 it's the pagination such as it is, is in the top right-hand corner.

HIS HONOUR:  This is a decision of Justice Heerey is it?

MR HOWELLS:  Yes Your Honour, because something's been said in the submissions in relation to agency and certainly in the request for particulars about the basis upon which the officers might be said to be liable or the way in which the sixth defendant has acted.  At 21 under, "authority and corporate intent", does Your Honour have that?

HIS HONOUR:  Yes.

MR HOWELLS:  "Intentions and essential element of attempt, how is this to be established in relation to the corporate respondent McPhee bound up with this issue is the question of the responsibility of McPhee" McPhee being the company Your Honour, "For its directors and officers and the imputation of their intent to the company.  This issue was also raised in the striking out application again I incorporate what I said in my earlier ruling which referred to Krakowski," which I think is sited in the submissions for the second and sixth I think, but Meridian's not sited I don't think and certainly McPhee is not, "The individual respondents who took the active role in these events were quite simply McPhee in Victoria. 



Mr Ford was a director of the company and a director for the southern region which included Victoria.  
Mr Holland was the general manager of Victoria.  
Mr Morton was the business development management of Victoria.  It's not suggested that they are acting in a private capacity.  The benefit they sought to obtain retaining the Just Jeans", and I think that must be a corporation Your Honour or a trade name, "The Just Jeans account at increased rates was for McPhee and not for themselves.  The critical discussions took place at McPhee's premises or in telephone conversations to and from these premises.  



The individual response handed out their McPhee business cards from which it can be inferred that their seniority and title descriptions encompassed the authority to deal and negotiate with DFEE as the purported to do.  Unless it be the law that there has to be a Board resolution or express written authority to an individual before a company can be said to have the relevant intent to engage in price fixing arrangements or understandings arising from that individual's conduct, a proposition which I find preposterous.  It seems to me clear that the intention of Messrs Ford, Morton and Holland is to be imputed to McPhee and their conduct is the conduct of McPhee".

HIS HONOUR:  Well that's Nattrass v. Tresco isn't it.  

MR HOWELLS:  Yes Your Honour and what's been raised about some of the assertions we've made about agency Your Honour is well, criticism is made in relation to what we say the officers or persons who we've pleaded as officers whether they - it can properly be said, well where is a properly agency pleaded there?  We say even stronger case in to somebody who is an officer because - and we're not called upon we say in the pleading to identify the evidence or the evidence indicating what the nature of that office holding was and whether it was limited in any way or whether it was unlimited or what was said about it on that particular day because we say there is a reasonable presumption that in the case of - a reasonable inference to be drawn that in the case of officers, they might even be persons who's intent may be imputed to the corporation itself, so it's an even stronger case obviously than the employees but that also was criticised in the submissions.



There are other cases where that question of office holding and its consequence for the actions of the corporations are dealt with and take for example Your Honour and I'll just give a citation, I won't take Your Honour to it but Hanley v. The Metal Workers Union in 2000 - we will provide a copy to Your Honour's associate at the end of the day if we might Your Honour, I just done have copies here, 2000 FCA 1188.

HIS HONOUR:  One?

MR HOWELLS:  1188, now can I go back then Your Honour to what we've said in our outline about agency generally but before doing that Your Honour can I just make two additions to Paragraph 3 of the outline?  In Paragraph 3 of our outline - - -

HIS HONOUR:  Just one minute.

MR HOWELLS:  Sorry Your Honour.  

HIS HONOUR:  Paragraph 3.

MR HOWELLS:  Yes Paragraph 3 Your Honour, it starts on p.2.

HIS HONOUR:  Yes.

MR HOWELLS:  We've listed there the number of things that we say we've addressed and we've set those out in 
Sub-Paragraphs A-M because the submissions against us suggested that there was little, if anything, that had been done to address Your Honour's observations in the decision and we say we've gone a long way to addressing those matters but there are a couple I wanted to add to that at the end of M if I could Your Honour.

HIS HONOUR:  Yes.

MR HOWELLS:  The first one would be that the trade and 


interference with trade and business and conspiracy pleas are now pleaded as alternatives - - -

HIS HONOUR:  Sorry, the interference of trade and 
business - - -

MR HOWELLS:  And the conspiracy causes of action are now pleaded as alternatives and that addressed a matter that Your Honour raised and in the case of - and the next one is that in the case of Lukaston Your Honour, 71 specified unlawfulness's as it were or episodes of illegality have been reduced to 36.



I think on the last occasion Your Honour drew attention to the fact in the course of submissions that, at least in relation to some of the conspiracies and interference with trade and business, we set out overt acts and then pleaded the respects in which that involved unlawfulness.  And you said, "Here there are dozens and dozens, how many do you actually need to establish your unlawful means?"  And we have sought to reduce those, a good example being in Lucaston where we have reduced them from 71 to 36, and there have been a number of respects in which we have reduced the content of pleading.



Going then in the outline to agency, Your Honour, in Paragraph 5 we say, "The former paragraphs contain some pages of particulars cross-referenced to about 17 other paragraphs.  The particulars sought to explain the manner in which it was said that individuals and organisations acted as agents and by virtue of what relationship, action, statement or implication.  Those pleas were the subject of criticism and the observations of the court.  It was said that in their form, those paragraphs were too extensive and confused by cross-referencing such that the defence would not be able to determine with certainty whether they were alleged to be liable for any particular act.



"The pleading now includes, for example" - and there is Paragraph 99, which I have taken Your Honour to - and we say that Paragraph 99 - and this is set out in Paragraph 6 - it identifies who is the principal and who is the agent.  It identifies the scope of the agency, a matter which was further particularised in response to requests.  The acts that were done as agents, which of the Triabunna 2003 overt acts are said to have been done by the eighth, ninth, twelfth and fifteenth defendants, as each allegation made against each of those defendants specifically names the defendant and the act they have done.



Then how the agency arises.  Specifically in the case of the eighth defendant, the agency arose from an employment relationship, and as in the case of the ninth, twelfth and fifteenth defendants, the agency arose as the result of agreeing to act as a volunteer.  These matters have been further particularised in response to requests made by the defendants.  We say this complies with the rules of pleading.  There have been some further particulars provided, which I will go to, and they are set out in Paragraph 7.  



The particulars refer to - and you see that in (a) - to the allegation in Paragraph 10 that the eighth defendant has been an employee of the sixth defendant since about 2002, and in addition to that, that she has been the Tasmanian corporate community campaigner for the sixth defendant during that time.  That is further detailed in Paragraph 160 of the further particulars provided in response to the Maurice Blackburn request.



The scope of the employment of the eighth defendant has been particularised, namely that she would undertake work and carry out duties aimed to achieve the objects of the sixth defendant, and to do so by, among other things, developing, promoting and participating in campaigns and other protest activities directed against the first plaintiff and its interests.  In particular, we draw attention to Paragraphs 162 and 163 of the further and better particulars, in response to the Maurice Blackburn request.



We do say, Your Honour, that the plaintiffs are not in a position to provide further particulars of the contract of employment of the eighth defendants, such as whether the contract is in writing or oral.  The plaintiffs have stated that further particulars of this contract will be provided after discovery and interrogation.  Paragraphs 20 and 21 of the further and better particulars in response to the Maurice Blackburn request.  



We rely upon two authorities in relation to this, Your Honour, and criticism was made of those authorities, but we say they are apposite, Your Honour.  Miller v. Harper, yes, it is, it was a case that concerned a deceased estate, but Posselt v. Wolfenden, referred to in Paragraph 9, deals specifically with the case of agency.  And in that case, and I think it is Justice Nicholson in the Federal Court, it should be behind Tab 4 I think, Your Honour, or 3, in Volume 1 of those authorities.  It is unfortunately not - again, it's 


one of a few of them that is not a photocopy of the authorised.

HIS HONOUR:  That's all right.  So far as discovery is concerned, you are going to run into people taking privilege, aren't you?

MR HOWELLS:  Your Honour, certainly there will be some people who might say that objection, but of course it is not going to help the sixth defendant.

HIS HONOUR:  Yes.

MR HOWELLS:  We say that - - -

HIS HONOUR:  Except that the only people who - it may be that the only people who can swear an affidavit will take privilege.

MR HOWELLS:  They may, but then there's Concrete Constructions and various other authorities which deal with this question of the position of somebody who is an officer, and we say there might be a question about employees in that capacity.

HIS HONOUR:  Yes, but what about the situation of somebody who is an officer of a corporation who's compelled to give discovery of facts by answers to interrogatories and who thereby would be liable to prosecution themselves.  They must surely still be able to take the privilege.

MR HOWELLS:  Your Honour, in the post Sorbian Pine Board environment ‑ ‑ ‑
HIS HONOUR:  I mean if the person in the organisation has - let's take a ridiculous example.  If you were suggesting that a company had engaged in bribing somebody, paying bribes, if the proper officer of the company was asked to swear an affidavit and he was the person who paid the bribes he would be surely entitled to take privilege against his own incrimination.

MR HOWELLS:  Well, depending on whether it was - I suppose Your Honour just suppose it happened ‑ ‑ ‑
HIS HONOUR:  I don't know.  Are there any cases that - there must surely be ‑ ‑ ‑ 

MR HOWELLS:  There are.

HIS HONOUR:  You must have looked at this.

MR HOWELLS:  Indeed, Your Honour, and there are two questions that arise.  It's first of all in what capacity and to what purpose the document.  Take for example the contracts of employment.  It might be said, well, contracts of employment no imputation of liability - of criminal liability of a direct kind and that might be discoverable in the hands of an officer of the company swearing an affidavit on behalf of the company.  So for those contracts perhaps ‑ ‑ ‑
HIS HONOUR:  Yes, but I'm thinking more in terms of did the company pay a bribe?

MR HOWELLS:  Or a kickback or something like that, yes.

HIS HONOUR:  A kickback or employ a trucking company or something to do something that didn't exist or might have existed.

MR HOWELLS:  Yes, Your Honour, something of that ‑ ‑ ‑
HIS HONOUR:  Something like that.

MR HOWELLS:  A just sort of fanciable example, yes.

HIS HONOUR:  As an example if you were the - if the person swearing the affidavit was or was able to be easily proved to be the person who controlled the company wouldn't that person be entitled to take privilege against personal self incrimination?

MR HOWELLS:  If the document concerned was one which had that purpose and only that purpose then perhaps so, Your Honour, but we think there's a good deal of scope in respect of which material that we can point to and say it's this class of document - take for example the contract of employment or for example media releases or for example minutes of directions to staff.  Your Honour, they mightn't of themselves implicate an individual because that individual may say, well, I didn't take the act but it might be highly relevant to the question as to whether there was a plan and whether there was a preconcert to achieve a particular outcome.  



Those matters would be we say relevant and would be discoverable, those classes of documents, and we envisage that in a case of this kind, Your Honour, there will no - or there may be a request that we specify, rather than just making an assumption that discovery is at large, that we specify and that would be the case in relation to some of the defendants, not all, but in relation to some of them and we could be expected by the court to have to do that.  But it wouldn't - we don't think it means that there is going to be as it were a cover all ‑ ‑ ‑

HIS HONOUR:  All right I understand your point.  You say that the corporate entities would have to answer - would have to give discovery and answer interrogatories anyway on normal principles unless they could find some way of not doing so.  

MR HOWELLS:  Your Honour, my learned friend Mr Irving has as always had a look at this question in horrible detail and could we just refer Your Honour to Microsoft Corporation v. CX Computer Pty Ltd.  We will get a copy of it to Your Honour.  It's at 2001 and we only have the A.L.R., Your 


Honour, 187 A.L.R. 362.  In that case the respondents were a corporation and one of its directors.  The director was the sole director and secretary of the corporation.  He was the legal and beneficial owner of part of the corporation.  His father was the legal and beneficial owner of the other part.



The allegations made against the corporation and the individual were both torts and crimes, such as Breaches of Copyright Act, for which penalty in a civil remedy is granted, the argument of the director was that requiring the corporation to provide discovery would expose it to a penalty, what was said was any other person could, I think, "In my opinion", this is from the expressed reasons, "In my opinion, on the evidence before me, the director's privilege against self incrimination ... (reads) ... accordingly the corporation must give discovery and comply with the notice to produce, if we do so by" - - -

HIS HONOUR:  Sorry, I missed that, what, it does not require the director?

MR HOWELLS:  Yes, "It is the sufficient basis for this conclusion for the reasons mentioned above, I'm not satisfied that the corporation doing so, that is giving discovery, will require the director to engage in self incriminatory conduct of any kind".

HIS HONOUR:  Who's saying that?

MR HOWELLS:  That's - I'm sorry, I don't have - I need to
get - - -

HIS HONOUR:  Is it the High Court?

MR HOWELLS:  It's Federal Court, Your Honour, and we'll just have to get - I don't know that we've got - Your Honour, we don't have a copy of it here, that's simply an extract of it, Your Honour, but we'll provide that to Your Honour's associate as soon as we adjourn.

HIS HONOUR:  What was the name of it?

MR HOWELLS:  Microsoft Corporation v. CX Computer Pty Ltd.

HIS HONOUR:  CX?

MR HOWELLS:  Capital C, capital X.

HIS HONOUR:  Yes.

MR HOWELLS:  Computer Pty Ltd, 2001, 187 ALR 362.

HIS HONOUR:  Yes.

MR HOWELLS:  It refers of course to Roshford and to Caltex.

HIS HONOUR:  Yes.

MR HOWELLS:  In Posselt v. Wolfenden, Your Honour, on the second page of the extract that we've got, and we've extracted in our written submission in Paragraph 9, for the fourth there - I think it's Justice Nicholson in the Federal Court, and our footnote, Your Honour, says that it's unreported, 29 April 1996, for the fourth respondent it is said considerable prejudice and embarrassment has been caused by the failure of the applicants to answer the fourth respondent's request for further and better particulars of the statement of claim, particularly in relation to matters of agency and authority, however the principal relevance circumstance is that the applicants are not parties to the alleged principal agency relationship, the subject of the pleadings, and so cannot be expected to provide full particulars until such time as the relevant respondents have provided discovery and interrogatories.



In the event that the process of interrogatories and discovery does not yield satisfactory particulars, a serious question would then arise as to whether the action in that respect should be stayed or dismissed on the ground that it is not seen to have a reasonable foundation, prior to that point I consider this is an exceptional case in which discovery before particulars is appropriate.



There are, we've cited, a number of cases dealing with this, Your Honour, our learned friends have referred to them, including the Egg Pulp Marketing Board case, and Grollo and I think Lyons v. Kern, perhaps.  Your Honour, we say that particularly in the case of agency, if, as we say here, we've properly pleaded a basis for an assertion of agency, namely an employment and the plea that the acts were acts in the scope of employment, then the fact that we can't plead the detail of the contracts of employment, does not preclude us from proceeding, Your Honour, because we say this is an appropriate case in which the pleading recounts events, and we assert in the pleading that these persons were officers or employees or volunteers, but that is an appropriate case where we would be entitled to be relieved of the obligation to fully particularise the employment, or volunteering arrangement or office holding, until such time as we've been given discovery, because it's peculiarly within the knowledge of the relevant defendants.



We say further, Your Honour, that in such a case as this, if at the time when discovery is sought in relation to agency, if a defendant were to put on an affidavit saying, "Look, I'm not an employee, you're hopelessly mistaken about that, never have been", and all the rest of it, then no doubt that would be an answer, and either 


the managing - the judge responsible for case management in such a case, or a master would say, "Well what's the answer to that", and it would be dealt with.

HIS HONOUR:  Yes.

MR HOWELLS:  In Paragraph 10 dealing further with agency, and it's important, Your Honour, because of the criticisms that are made of us in relation to volunteers and office holders, we say that what's been said about the engagement of volunteers is that in (a), "The 9th, 12th and 15th defendants were members of the 6th defendant at the relevant time".  That's been pleaded.  "The 6th defendant had at the relevant time a policy in practise", which I've taken Your Honour to, that's in Paragraphs 27 and 28.  "The 6th defendant met with each of the 9th, 12th and 15th and agreed that they jointly conduct the Triabunna 2003 protest and its pleaded also that the 9th, 12th, 15th defendants agreed with the 6th defendant to take on certain roles" and it's in Paragraphs 42 and 43.  We've then pleaded that the 9th, 12th and 15th then performed certain roles and that's set out in detail in the overt acts.  Looking at it in more detail, it's alleged and we set this out that what further detail is available from the pleading and particulars, Your Honour, in Paragraph 11, "The 9th, 12th and 15th defendants were members of the 6th defendant at the time of the Triabunna 2003 actions", that's Paragraphs 10, 14 and 17 and Paragraph 164 of the further and betters.  



"Volunteers played a crucial role in the performance of the 6th defendants functions.  They're a fundamental part of the Wilderness Society and much of the Wilderness Society's work is performed by them", that's in 25 and 


that should be - the reference there should be to 25, 27 and 28.  25 is referred to a bit further down and Paragraph 164 of the particulars, further the 6th defendant has published the following statement continuously between 1998 and 2005, "All campaign centres in the national organisation operate largely through the efforts of volunteers".  



Then in (c) "At the time of the Triabunna 2003 action, the 6th defendant had a policy and practise about the engagement of volunteers.  The 6th defendant offers them a choice of tasks that agreed with them about the roles and tasks that the volunteers would perform in planning and conducting direct action".  Then there are rights, in Roman 3, the rights of volunteers specified in the policy include, and I have taken Your Honour to those, namely that they be treated fairly, as an equal amongst fellow workers described as workers, be assigned the task commensurate with your skills, abilities and interests, know what's expected of you, know why you are doing what you are doing and adequate training for a task by someone who has time to devote to you.  



That's in Para 28.  The responsibilities specified in the policy include to abide by any undertakings, commitments you make, to be committed to your role as a volunteer and so on.  As to the agreement, Your Honour, this is in Paragraph 12 of the submission, "As to the agreement between the .... (reads) .... activities for the 6th defendant".



In further particulars to 99 specific reliance is placed on the pleaded agreement in Version 3, Paragraph 42, and that tells Your Honour who met, when they met, where they met and what was agreed, that was to carry out the Triabunna 2003 protest.  



As to the elements of what was agreed, it's pleaded that, and this is in 13A, that the ninth defendant agreed with the sixth that he would lead and coordinate the protestors, he would lock onto machinery specifically pleaded, and he would act as police liaison in the protest, that's 43B, D and F.  Paragraphs 56, 57, 58, 64, 70 and 82 of Version 3, alleged that he did perform those acts as he had agreed to do.



The twelfth defendant agreed with the sixth defendant that she would act as the media spokesperson, that's 43E, Paragraph 83 alleges that she did perform the acts as she agreed to do, and the fifteenth defendant agreed with the sixth that a protest would be conducted which would consist of trespassing, that's in 43A.  



On 21 December 2002 the fifteenth defendant agreed with the sixth defendant about the method and personnel at the proposed protest, Version 3, Paragraph52.  On the day of the protest he trespassed on the property, occupied a maintenance cradle and acted as a decoy while others locked onto the ship loading tower and boom, and that's pleaded in Paragraphs 60, 61, 68 and 81.



Then further as to the agreement between the sixth defendant and the volunteers, and this is replicated in all of the logging operations disruptions campaigns Your Honour and in parts of the other campaigns and conspiracies that are alleged.  The pleadings state that the plaintiffs also rely on the Triabunna 2003 overt acts from which inferences maybe drawn about the relationship between on the one hand the sixth defendant and on the other hand the ninth, twelfth and fifteenth defendants.



Paragraph 164 of the further particulars provided in response to the MBC request, the key overt acts that are pleaded are and this is 30 November, there was a training workshop at the Zoe Environment Centre in Ferntree - - -

HIS HONOUR:  Well I've read - - -

MR HOWELLS:  You've read those.

HIS HONOUR:  I've looked at all this, I won't say that I've read every word of it but I've certainly looked at it and I will read it again of course but I understand your point.

MR HOWELLS:  Yes Your Honour it's simply to make good the proposition that in terms of what precisely is said to have been done, even in relation to those parties who might be said to have played a very limited role, we say Your Honour the fact that the role is limited does not preclude us where there is a relevance of their involvement from seeking to pursue that, because even if the role was a limited one, just take the case of the volunteers.  



There is arising from the policy document a reasonable inference that people who are volunteers in these activities know what it is that they are about and what it is that is envisaged in the protest.  And we've pleaded it as - - -

HIS HONOUR:  That's an admission - might be able to be put as an admission against a corporate defendant, but it's not an admission against individuals is it.

MR HOWELLS:  It's not an admission Your Honour but - - -

HIS HONOUR:  It's not evidence either.

MR HOWELLS:  And we're not required to plead the evidence, we say these events occurred and we give particulars of them and of who was involved.  Now to the extent where we were able to and where we thought it would assist and certainly in the first version, we actually recited the documents which indicated steps had been taken.  Now that was criticised and perhaps that has to be accepted but the pleading simply is required in our respectful submission to make assertions as to events and as to consequences which fall within the rubric of the causes of action.  



Here with conspiracy it is that persons combined to carry out acts which were aimed to injure and unlawful means were used and in each case we've pleaded that including by overt acts, and we are entitled to rely upon the proposition that inferences maybe drawn from outcomes or from the persons involved, the nature, the timing and location of acts, or from a combination of all of those things, to be able to go on to seek to make out a case.



Now if we can't make it out on the evidence Your Honour then there are consequences of that for us and we simply seek to be able to have an opportunity to make that out in relation to those protest actions which as we say it's not said these events didn't occur, and we're not at that stage in any event.



Your Honour I've dealt with I think on the way we've perhaps less than felicitously expressed ourselves in relation to the O'Hearn and Lay Petroleum point.  Can I go to some of the specific points that have been made in the submissions, in particular in Paragraph 19 of our outline, could I take Your Honour just first of all to what's said in Paragraph 8 of the Norton White 


submissions which deals with Ground 1B that complains of a lack of factual basis for the establishment agency allegation.



What's said is that where we've relied upon agency as between these smaller organisations and the sixth defendant, we say there's a basis.  The establishment of the twentieth defendant by the sixth defendant and the relationship of agencies pleaded specifically in Paragraphs 36 and 502.  Particulars are also provided subjoined to Paragraph 502.  Further particulars were provided in Paragraph 785 of the plaintiff's further particulars in response to the Maurice Blackburn request.



Those further particulars identify that the sixth defendant arranged for the establishment of the For Forests Group and the incorporation of the twentieth defendant.  They further identify that the sixth defendant provided funding and other resources including access to the facilities of the sixth defendant such as fax, email, access to the Internet and other like facilities.  I think we've also pleaded or particularised that the only staff member in the case of the Doctors for Forests is an employee of the sixth defendant.



They further identify that the sixth defendant provided funding and other resources including access to the facilities of the sixth defendant such as fax, email, access to the internet and other like facilities.  I think we've also pleaded that the - or particularised that the only staff member in the case of the Doctors for Forests is an employee of the sixth defendant.  They further identify that the sixth defendant provided funding and other resources including access to the facilities of the sixth defendant, and further that the sixth defendant also provided members of the For Forests Group and the 20th defendant with a place at which to conduct some of their meetings.



It's also asserted that officers and employees of the sixth defendant were in regular contact with the leaders of the For Forests Group and the 20th defendant in relation to protest actions being undertaken by and on behalf of the sixth defendant.  As such, this is a sufficient assertion of the establishment agency allegation, we say.  Conformably with the earlier submissions of the plaintiffs on the question of agency, it's submitted that the plaintiffs are entitled to await discovery and interrogation before providing further particulars of the express transactions between sixth defendant and the 20th defendant.



That knowledge is peculiarly within the possession of the 20th defendant and presumably other defendants.  Plaintiffs submit further that the matters raised in Paragraphs 8 and 9 of the Norton White submission are directed to the adequacy of particulars.  Now, Your Honour, as to whether or not in an instant case the 20th defendant was acting as an agent on behalf of the sixth, there will need to be evidence led about that, but identifying or pleading that it was the sixth that established the 20th, a corporation, and provided a range of services and resources to it, we say is  an adequate basis to give rise to a reasonable inference about agency which we'll either be able to make good on the evidence or we won't in an instant case.

HIS HONOUR:  You couldn't say that a subsidiary company was normally the agent of its parent?

MR HOWELLS:  You couldn't assert that it usually was or would in any case be, but it is open that that is - - -

HIS HONOUR:  It could be some case - - -

MR HOWELLS:  Yes, that's right.  And as a matter of pleading, Your Honour, we say that if it's pleaded that that was the case and the relationship is asserted then it's open to us to go on and - where there would be an error in the pleading would be if we simply said that one company owned a share in another.

HIS HONOUR:  Yes.

MR HOWELLS:  One share in another, it would be a different question because you'd say, well, you'd need something else but as a matter of pleading we say sufficient.  Then there's the question of knowledge, Your Honour, we've been criticised that we've inadequately pleaded knowledge as to contracts of the trade and business.  It's said they're insufficiently pleaded, for example, it's submitted in the common grounds that the plaintiffs have insufficiently pleaded the allegation to the defendants who protested a Triabunna mill site and knew of the existence of a contract between the first plaintiff and its employees who operated the mill.



We say the authorities make clear that the claimed interfere does not have to know the details of the contractual relationship, that actual knowledge of the contracts is not required, constructive is sufficient.  It's been held that constructive knowledge of the terms of a contract is sufficient so that a defendant may be liable if he or she recklessly disregards or has the means of ascertaining those terms, and that's in Mengel.  


Can I take Your Honour to Mengel briefly?  It should be in Volume 1, I think.

HIS HONOUR:  That's the case about misfeasance of a public officer, isn't it?

MR HOWELLS:  Is it?

HIS HONOUR:  I thought is was but I may be wrong.

MR HOWELLS:  No, you're probably right, Your Honour.

HIS HONOUR:  What tab is that under?

MR HOWELLS:  It should be behind Tab 11 Your Honour.  Luckily Ms Rumbiola has been responsible for putting this together because when I did it they were all out of order I'm afraid Your Honour.

HIS HONOUR:  Yes.  I've got it.

MR HOWELLS:  At 342 Your Honour - that's Northern Territory v. Mengel 185 C.L.R.307 and particularly at 342, "Moreover developments involving the so called economic torts ... (reads) ... which such knowledge is actual or constructive".  Just reading on Your Honour, "Other early developments saw the recognition ... (reads) ... where there is no like requirement in Beaudesert".  



We have said in - I think there is also - could I take Your Honour to page - it's in Emerald Construction.  It is cited in Mengel but it should be just behind - it is 12.  Does Your Honour have 12?

HIS HONOUR:  Yes.

MR HOWELLS:  In particular at p.1017.  Starting at Line BB, "Once the question arises how much ... (reads) ... without unlawful interference by others ".



In Quinn v. Leathem, Lord Macnaghten cited, "If the officers of the trade union, knowing of the contract, deliberately sought to procure a breach of it, they would do wrong; Longley v. Guy.  Even if they did not know of the actual terms of the contract, but had the means of knowledge, which they deliberately disregarded, that would be enough, like a man who turns a blind eye.  



"So here, if the officers deliberately sought to get this contract terminated heedless of its terms, regardless whether it was terminated by breach of not, they were do wrong.  For it is unlawful for the third person to procure a breach of contract knowingly or recklessly indifferent, whether it is a breach or not.  Some would go further and hold that it is unlawful for a third person deliberately and directly to interfere with the execution of a contract, even though he does not cause any breach.



"The point was left open by Lord Reid in Stratford v.Linley.  It is unnecessary to pursue this today.  Suffice it that if the intention of the defendants was to get this contract terminated, at all events, breach or no breach, they were prima facie in the wrong.  The evidence present before us points in this direction.  The object of the defendants was plain.  It was to get Higgs and Hill Ltd to terminate this labour, only sub-contract, and the evidence suggests that they did not care how it was terminated, so long as it was terminated.



"The two letters of ultimatum contain the unequivocal demand.  They did not enquire as to what were the terms of the contract, they did not request that it be terminated by lawful notice, they made the straight demand that it be terminated within the time limit, or else there would be a strike.  When Higgs and Hill Ltd refused the demand, the defendants called the strike and did their best to get the contract terminated by that means.  Even when they or their advisors got to know of the terms of the contract, they still continued to strike.  All goes to show that they were determined to bring this contractual relationship to an end if they could, regardless of whether it was done in breach or not."



Now, not only in the case of contracts, Your Honour, that affected the workers at the various sites, there is also the question of the Japan contracts, Your Honour, and attempts that are made, using a number of levers, including unlawful conduct at the Styx site, to procure a breach.  Your Honour, perhaps I have gone past the time that I should have.

HIS HONOUR:  No, I think that clock's right, it's nine minutes past.

MR HOWELLS:  We say these authorities, Emerald and also, Your Honour, Mengel, and two others that I might go to very briefly, identify - what has been criticised about us as to our pleading is that we have made an assumption that constructive knowledge or no knowledge, but reckless indifference to it is sufficient, and it is said against us that it's not.  We say the authorities make good the proposition that it is.  



Further, in Sub (d) on p.14, "If the defendants note the employer conducts its operations by relying on certain suppliers and this fact is well known, it is an unreal exercise to trouble to investigate how much a person knew about the precise contractual terms on which the suppliers were obtained.  The same principle will apply where it is well known that the employer conducts its operations by relying on labour".  So we say, and we refer there to Torquay Hotels v. Cousins.  Can I just take Your Honour briefly to that.  It's at 691, I think, it should be behind Tab 13.

HIS HONOUR:  Yes.  I think we will stop there, because I just need to ask counsel where we are going.  How much longer do you think you will be?

MR HOWELLS:  If Your Honour would indulge me with a further hour, I would be grateful.

HIS HONOUR:  That's all right.  Is it likely that - has anybody got any lengthy reply point that they want to run?  I have got the replies written, and I - - -

MR BEACH:  I think, Your Honour, there will be three or four points, but they won't take more than five or ten minutes.

HIS HONOUR:  Yes.

MR GRONOW:  I'm in that position, Your Honour.  There is one other matter I need to mention before you adjourn, but I will perhaps wait until you finish this before I do so.

HIS HONOUR:  Yes, very well.  Subject to Mr Gronow's point - Mr Walters, do you want to say something?

MR WALTERS:  We expect to be brief in reply, as things stand.

HIS HONOUR:  Yes.  In that case we will take the matter up again on Monday morning.  I am not sure that we will have this court on Monday - Tuesday.  Tuesday, and we are in this court.  My associate is much quicker than I am.  So we won't have to move.  We will resume, then, at 10.30 on  Tuesday morning, but Mr Gronow wants to say something now.

MR GRONOW:  Yes, Your Honour.  I haven't mentioned this before because I didn't know about it before.  I have just, that is to say within the last hour, received a copy of a writ in the Supreme Court of Tasmania, brought by Gunns Ltd against a number of people including Simon Brown, who is the ninth defendant.  I will get my - I mention it 


now - - -

HIS HONOUR:  Is the ninth defendant one of your clients?

MR GRONOW:  Yes, and it is generally endorsed, and it says, "The plaintiff's claim is for damages for trespass and damage to the plaintiff's property at Triabunna on or about 15 January 2003 by the defendants", which is one of the days alleged in the Triabunna 03 action.  I mention it now so that Mr Howells will have the opportunity to get instructions, and I will get my instructors to fax his instructor a copy so they can have a look at it this evening.

HIS HONOUR:  Yes.

MR HOWELLS:  I got some instruction about an earlier matter, and what I am instructed is that the understanding was that those matters - the matter had been withdrawn.  If that hasn't occurred, then the steps will be taken and may indeed be being taken now to achieve that outcome.  But the understanding of those instructing me was that it had been, but we will need to check again precisely what the position is.  I am grateful to my friend for giving me that notice, and we will get a copy from him and pursue it and have something proper to report to Your Honour on Tuesday morning.

HIS HONOUR:  Yes, very well.  With that, we will adjourn until 10.30 on Tuesday morning.

ADJOURNED UNTIL TUESDAY 14 MARCH 2006
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