Gunns Limited & Ors

v.

Alexander Marr & Ors

(16/11/07)

(Bongiorno J)

MR WALLER:  If Your Honour pleases I appear for the plaintiffs.
HIS HONOUR:  Yes Mr Waller.

MS BATROUNEY:  If Your Honour pleases I appear for the 7th, 8th, 9th, 10th, 11th, 12th and 14th defendants.

HIS HONOUR:  Yes.

MS BATROUNEY:  With my learned friend Mr Gronow.  

HIS HONOUR:  Yes.

COUNSEL 3:  If Your Honour pleases I appear for the 1st, 4th, and 5th defendants.

HIS HONOUR:  Yes.

MR FAROUQ:  If Your Honour pleases I appear for the 2nd, 6th and 13th defendants.

HIS HONOUR:  Yes.  Is that all the defendants covered?  All the main defendants covered?

MR WALLER:  Yes it is Your Honour.

HIS HONOUR:  All right.

MR WALLER:  Your Honour there are three short matters to be dealt with today.  

HIS HONOUR:  Yes.

MR WALLER:  Your Honour will have received the letter of 
9 November.

HIS HONOUR:  Yes.

MR WALLER:  Identifying those matters.  The first matter involves consent orders to be made following settlement of the proceeding against the 9th defendant, Mr Simon Brown.  
HIS HONOUR:  Yes.

MR WALLER:  And Your Honour will have received a draft minute of consent orders with that letter and I can hand up further copies of that order.

HIS HONOUR:  Yes.  Now Ms Batrouney is acting for Mr Brown.  Are you instructed to give the undertakings provided in the draft order Ms Batrouney?
MS BATROUNEY:  Yes Your Honour I am.

HIS HONOUR:  And you otherwise consent to the orders sought?

MS BATROUNEY:  Yes I do Your Honour.

HIS HONOUR:  Very well.  Well on the 9th defendant by his counsel undertaking to the court and to the plaintiffs that he will not by himself, his servants, agents (indistinct) with others including by planning, coordinating or supporting such conduct (indistinct) or otherwise: (a) The applicant (indistinct) 1st plaintiff the issue on land owned, occupied by or in possession of the 1st plaintiff and used in connection with the growing, harvesting (indistinct) or loading of timber or timber products, (b) Physically bar the way of persons or vehicles entering or exiting such land or (c) Interfere with machinery, equipment or vehicles engaged in (1) The harvesting or carting of timber at or from such land or (2) The construction or improvement of roads at or on or from such land.  The court will order that the plaintiffs have leave to discontinue the proceeding as against the 9th defendant.  There be no orders for costs.

MR WALLER:  If Your Honour pleases.  Your Honour Mr Santamaria told Your Honour on the last occasion that the plaintiffs are prepared to enter into discussions with any and all of the defendants with a view to resolving the proceedings and Your Honour it goes without saying that any such discussions and communications aimed at reaching settlement without prejudice and confidential and if the confidentiality of those communications is not respected then the prospects of achieving further settlement would be greatly diminished.  That brings me to the second and third matters to be dealt with today Your Honour.  

HIS HONOUR:  Yes.

MR WALLER:  And Your Honour will have seen from Clayton Utz's letter that undertakings are to be given to the court and the plaintiffs by the Wilderness Society and by 
Mr Adam Burling concerning non disclosure of without prejudice communications.  Your Honour I don't propose to go into the circumstances which led to the plaintiffs requiring and these particular defendants agreeing to provide those undertakings.  Suffice to say Your Honour that if there is to be any prospect of further settlement being reached the plaintiffs expect that any confidential without prejudice communications are not disclosed.

HIS HONOUR:  Yes.

MR WALLER:  Your Honour the undertakings are set out in the letter and I'd ask that they be given by those defendants.

HIS HONOUR:  Yes that's - Mr Farouq you're for the 6th defendant?

MR FAROUQ:  I am Your Honour.

HIS HONOUR:  Yes.

MR FAROUQ:  And I have a form of undertaking which I propose to hand up to the court.

HIS HONOUR:  Yes, very well.

MR FAROUQ:  I've given a copy to my learned friend 
Mr Waller.
HIS HONOUR:  You're satisfied of this undertaking in this form Mr Waller?
MR WALLER:  I am Your Honour.

HIS HONOUR:  Yes very well.  The form of undertaking that's signed by Maurice Blackburn lawyers on behalf of the 6th defendant Adam Burling will be accepted by the 
court - - - 

MS BATROUNEY:  Your Honour I'm sorry to interrupt Your Honour.  I'm Adam Burling - I'm appearing for Mr Adam Burling.  This is Mr Farouq's appearing for the Wilderness Society.

HIS HONOUR:  Sorry.  

MR FAROUQ:  Sixth defendant Your Honour.

MS BATROUNEY:  There are two undertakings about to given in the similar terms Your Honour.

HIS HONOUR:  Yes.  The undertaking signed by Maurice Blackburn is an undertaking by the 6th defendant, the Wilderness Society.  That's right is it?

MR FAROUQ:  Yes Your Honour.

HIS HONOUR:  Yes.  Yes well that undertaking will be accepted by the court in that form and filed.  Now Ms Batrouney  you're about to give an undertaking on behalf of the 7th defendant in similar terms?

MS BATROUNEY:  Yes Your Honour and its - I don't have it to hand up but it's in the letter to Your Honour's associate from Clayton Utz dated 9 November on the second page thereof you'll see it there.

HIS HONOUR:  And you're instructed to give that undertaking?

MS BATROUNEY:  I am Your Honour.

HIS HONOUR:  Well I'll read that into the transcript.  The 7th defendant Adam Burling undertakes to this court and to the plaintiffs that he will not himself or by his servants, agents or (indistinct) or otherwise disclose directly or indirectly to any third party content of any without prejudice communications received except (a) Where such disclosure is required by or pursuant to any law or court order, (b) To his lawyers for the purpose of providing instructions in relation to this proceeding, (c) In relation to an application for costs in this proceeding the disclosure would otherwise be permitted and (d) Is confidential to any other person for the sole purpose of considering the context of any such without prejudice communication.  

MR WALLER:  Your Honour there's probably a typo.  The word "context" should be "content".

HIS HONOUR:  Content.  The last paragraph should read, Confidential to any other person for the sole purpose of considering the content of any such without prejudice communication.  That undertaking will be accepted by the court and (indistinct) the matter will proceed to continue to be discussed.

MR WALLER:  Indeed Your Honour.  Just to tell Your Honour the status of the matter generally.  Briefly discovery is continuing.  The defendants for the most part are still to provide discovery.  It is hoped that that is done shortly.  The plaintiffs discovery is due next week and that will be provided on time I'm instructed.  A further directions hearing may be required early in the new year but if that's so we'll be in touch with Your Honour's associate. 

HIS HONOUR:  Well I'll be available from (indistinct) from about middle of January but I won't be able to (indistinct) any substance before August or September.  (Indistinct) trial effectively starts on 28 January and it'll end when it ends.
MR WALLER:  Indeed.

HIS HONOUR:  But that doesn't mean I can't do (indistinct).  

MR WALLER:  If Your Honour pleases.

HIS HONOUR:  So I'll leave that with the parties.  If matters get to a point where more judicial power is needed then I can exercise (indistinct).  

MR WALLER:  If Your Honour pleases.

HIS HONOUR:  Thank you ladies and gentlemen.  Adjourn till 10.30.  

- - -
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