HIS HONOUR:  Yes, I have a list of appearances, and assuming that they are correct they can go in to the transcript.  Yes, now I have read - well, firstly there's the question of discontinuance of the proceeding against the 3rd defendant, Mr Santamaria?

MR SANTAMARIA:  Yes, that's right, Your Honour.  Since the matter was last before Your Honour the plaintiffs and the 3rd defendant, Mr Hanson, have resolved their differences.

HIS HONOUR:  Yes.

MR SANTAMARIA:  And those parties have prepared minutes of consent orders which seek in essence the discontinuance of the claim against Mr Hanson subject to his proffering certain undertakings to the court, which we understand he is prepared to do.  We have provided Your Honour's associate with a note of the proposed order last week.

HIS HONOUR:  Yes, I have that, I have the order.  And, Mr Bornstein, are you prepared on your client's behalf to give the undertakings for that?

MR BORNSTEIN:  I am, Your Honour.  My client wishes to make it clear as is set out in the order that he denies any liability what so ever to the plaintiff.

HIS HONOUR:  Yes.

MR BORNSTEIN:  But nevertheless, in order to have the proceeding as against him terminated I'm instructed to give the undertaking set out in the order.

HIS HONOUR:  Yes.  Yes, very well.  Those undertakings will be noted and consequent upon them the plaintiffs will have leave to discontinuing the proceedings and there will be no order as to costs.  Mr Santamaria, is it intended that that includes the issue of costs we're dealing with today?

MR SANTAMARIA:  I believed it did.

MR BORNSTEIN:  It does, we have there - - -

MR SANTAMARIA:  Yes, that's - - -

HIS HONOUR:  So there's no order - so the 3rd defendant is out of the rain for an order today?

MR SANTAMARIA:  Yes.

HIS HONOUR:  On the matter we're debating today?

MR SANTAMARIA:  That's right, Your Honour.

HIS HONOUR:  Yes, very well.

MR SANTAMARIA:  Can I just add, while we've dealt with the resolution of that claim, Your Honour, that so far as the plaintiff is concerned these matters do not require a mediation to resolve the claims.  And the position of the plaintiffs is that it would always encourage the sorts of discussions which have occurred between the plaintiff and the 3rd defendant in this matter.

HIS HONOUR:  Yes.  Yes, very well.  Well, everyone will have heard that.  I think I'm not as close to it as you are but I think I understand what Mr Santamaria is saying.   Yes, very well, so far as the costs issues are concerned, I've read everyone's submissions and does anyone want to say anything further?

MR SANTAMARIA:  Perhaps I should say?

HIS HONOUR:  Yes?

MR SANTAMARIA:  That in relation to my learned friend, Mr Beach's, submissions, we don't take issue with the substance of the submissions.  We wanted to quibble about one of the directions hearings earlier this year which we thought was the - really a scheduling hearing.  But apart from that aspect we would accept that the contents of this file, his client's submissions, are not unreasonable in that regard.



Your Honour, the only directions hearing which we thought was really a matter of costs being in the cause was the directions hearing of 25 January.  We note that in Paragraph 9 of our learned friend, Mr Beach's, submissions he puts as an alternative submission to his primary submission that both directions hearings on 
25 January and 9 February be subject of costs orders in favour of his clients.  Our view, with respect, was that the first hearing on the 25th was really more in the nature of a hearing to determine how the hearings would progress thereafter.



We accept that the hearing on 9 February is a matter which would properly be subject to an order in his client's favour.  Apart from that we wish to say nothing more about his client's submissions, nor indeed, in relation to the other submissions which were filed by the other defendants.  We received a late submission on, I think it was, Friday from Maher's client and it would go without saying that we resist that submission for the reasons put forward in our primary submissions.



In Mr Maher's submission he sought an order that there be no order for costs in consequence of the failure of his client to achieve an indemnity costs order against the plaintiffs.  And we refer in that regard to Paragraphs 40 to 42 of Your Honour's reasons for decision earlier this year.  Save for those matters we wish to say nothing more.

HIS HONOUR:  Yes, Mr Beach?

MR BEACH:  Well, Your Honour, it follows from our learned friend's concession then that the orders we seek in Paragraph 3 of our outline of submissions should be made, save for the dispute in relation to the directions hearing on 25 January 2007.  And if I can just make two short points in relation to that, that directions hearing was occasioned by the striking out of the previous pleadings and the need to make the application set aside at this stage though it should be part of the costs.



And the second point is, everything could have been dealt with on that day in any event but Your Honour will recall that Mr Santamaria sought amongst other things some time, on p.21 of the transcript of that day, and Your Honour noted that Mr Santamaria sought on behalf of his client time to consider further the question of whether there would be multiple statements of claim or a single statement of claim.



Could I just turn to and say in respect of today's costs, Your Honour, when we served those submissions on Mr Santamaria's instructing solicitors we received a letter back saying that it was opposed in its entirety.  It's only this morning that Mr Santamaria has conveyed his client's instructions that their opposition is far, far more limited.  So we would also seek the costs of today.

HIS HONOUR:  Yes.  And Mr Burnside?

MR BURNSIDE:  Your Honour, I appear on behalf of Dr Nicklason, the 19th defendant.

HIS HONOUR:  Yes.

MR BURNSIDE:  Can I add one thing to what's said in there?

HIS HONOUR:   Yes.  Dr Nicklason, he's not a continuing defendant, is he?

MR BURNSIDE:  No, that's right.

HIS HONOUR:  Yes.

MR BURNSIDE:  No, Your Honour, our instructing solicitors filed short submissions in accordance with your directions.  But there is one point I would wish to add to the submissions they filed.  The only question this morning is who should bear the costs as between the plaintiff and the 19th defendant of the submissions which were made in relation to costs, pursuant to your directions given on 9 February.

HIS HONOUR:  Yes.

MR BURNSIDE:  On 9 February the position paper put in by the plaintiffs said as against the 19th defendant that the costs of the action, the original action, as between the plaintiff and the 19th defendant, should be reserved to the new action which they contemplated bringing.  And we resisted that and Your Honour at Paragraph 25 and 26 refused that.  And, in our submission, that was a point on which it was essential for us to make submissions, and we did, and accordingly Dr Nicklason should receive his costs for the need to make submissions in connection with the costs.

HIS HONOUR:  Yes - - -

MR BURNSIDE:  It's true that in the submissions we ask for the costs on an indemnity basis and Your Honour didn't accept that. But the primary point was whether the costs should be dealt with or should be adjourned to the new proceeding.

HIS HONOUR:  Yes.  Yes, and you say you should get your costs of the argument about costs?

MR BURNSIDE:  Exactly.

HIS HONOUR:  Yes.

MR BURNSIDE:  And that's the only question between us.

HIS HONOUR:  Yes.

MR BURNSIDE:  Now, Your Honour, you know the history of this.

HIS HONOUR:  Yes.

MR BURNSIDE:  Dr Nicklason has been dragged in to it and he's now to be dragged to another proceeding which will actually get to the issues.  But, in our submission, he should not - - -

HIS HONOUR:  Has another proceeding been issued?

MR BURNSIDE:  Yes.  Yes, it has.

HIS HONOUR:  In this court, or in - - -

MR BURNSIDE:  In the Major Torts list, for a single defamation in Tasmania.

HIS HONOUR:  Yes.

MR BURNSIDE:  In any event, that can look after itself.

HIS HONOUR:  Yes.

MR BURNSIDE:  But the two and a half or nearly three years of history of this proceeding should not end with Dr Nicklason having to pay the costs of a submission directed to making sure that the costs were dealt with before the new action was commenced.

HIS HONOUR:  Yes.  Any - nothing else to be said?  Mr Murdoch, perhaps first, yes?

MR MURDOCH:  Your Honour, can I just say on behalf of the 13th defendant, Your Honour, that we hold the position taken by Mr Beach.

HIS HONOUR:  Yes.

MR MURDOCH:  On behalf of the 6th - the 2nd and the 6th defendants.  We've sent a letter to that effect - - -

HIS HONOUR:  Yes, I've got that.

MR MURDOCH:  - - - in respect of our position, expecting opposition to my learned friend, Mr Santamaria, but that doesn't seem to have occurred.

HIS HONOUR:   Yes.

MR MURDOCH:  May it please the court.

HIS HONOUR:  Yes, Mr Santamaria, do you want to say anything?

MR SANTAMARIA:  Well, Your Honour may have received denoted submissions from the 19th defendant, but we haven't.

HIS HONOUR:  Yes, we certainly got one.  I got one.

MR SANTAMARIA:  Perhaps we could have a quick look at those at some stage.

HIS HONOUR:  It's pretty short.  It's really one line in the end, it says it's proper that the 19th defendant be awarded its costs on a party/party - it's got - it's his costs, isn't it?

MR BURNSIDE:  Yes, his costs, Your Honour - - -

HIS HONOUR:  His, yes.

MR SANTAMARIA:  Well, with respect, the argument that was put was lost.  There is no need to have an argument if parties put forward another basis for resolution of costs between the parties, as ought to happen, and in fact as the plaintiffs have done persistently since there was a change of solicitors in the matter.

HIS HONOUR:  Dr Nicklason won the argument, didn't he?

MR SANTAMARIA:  Well, he - - -

HIS HONOUR:  He resisted the application to reserve the costs of this proceeding till the judge, or magistrate, or whoever, determines the next - the defamation proceeding.

MR SANTAMARIA:   Yes.

HIS HONOUR:  He got his - no those costs haven't been dealt with, that's what we're dealing with here. So they should ‑ ‑ ‑

MR SANTAMARIA:  Yes, but he - - -

HIS HONOUR:  So they should get the costs of that, shouldn't they?

MR SANTAMARIA:  But he sought an order different from the ordinary order and sought indemnity of costs.

HIS HONOUR:  Yes.

MR SANTAMARIA:  And he lost that argument.  And the plaintiff's application in respect of costs is really confined to arguments which, in our submission, were unnecessarily put, prolonging the time before the court, requiring the filing of written submissions, for a result that was not obtained by the 19th defendant.  The 19th defendant lost that part of the application.  And so - and also put forward, as I'm reminded, an argument based on jurisdiction which again was lost.



And that was a curious argument to put because anyone with the most basic familiarity with the cross vesting jurisdiction would have known that one can issue a proceeding in this jurisdiction and that if it's not a proper forum steps might be taken under that Act to transfer it to another proceeding.

HIS HONOUR:  Yes.

MR SANTAMARIA:  But the jurisdictional argument was lost and all we say - - -

HIS HONOUR:  Yes, but the jurisdictional argument had nothing to do with the Cross Vesting Act, that's - this court has got jurisdiction in any action anywhere - - -

MR SANTAMARIA:  Yes, that's - - -

HIS HONOUR:  - - - providing service can be effected.

MR SANTAMARIA:  The very point we made, but not the point that was made by our opponents.

HIS HONOUR:  I thought I said - didn't I - -  

MR SANTAMARIA:  It's in Paragraph 25 of your reasons, Your Honour.

HIS HONOUR:  I've actually got the - I've got the transcript.  But didn't I - - -

MR SANTAMARIA:  The costs argument - - -

HIS HONOUR:  - - - gently cuff the ears of both sides?  Didn't I say that they were wrong but you were wrong as well?  I think - - -

MR SANTAMARIA:  Yes, well - - -

HIS HONOUR:  - - - because it is straight out Lawrie v. Carroll, it's sort of - - -

MR SANTAMARIA:  Yes, if I - - -

HIS HONOUR:  Even I can remember that from - - -

MR SANTAMARIA:  Don't look at me when you're saying - - -

HIS HONOUR:  - - - Professor Waller, or someone, who taught me that a very long time ago.

MR SANTAMARIA:  But that is right.

HIS HONOUR:  Yes.

MR SANTAMARIA:  Except there were really two substantive points, with respect, one was the jurisdiction point, again, lost by our learned friends.  And then the indemnity costs argument point, again, with respect, lost by our learned friends.  All we say is that there has to be in these things a balancing.  And that the plaintiffs aren't just sitting there to be, with respect, at every stage the subject of applications for indemnity costs.

HIS HONOUR:  Well, that's true.  They didn't get - I mean, the parties haven't got indemnity costs in any, the only one that was successful - - -

MR SANTAMARIA:  Where it was, with respect, quite appropriate because there was a responsible Calderbank letter written.

HIS HONOUR:  Yes.

MR SANTAMARIA:  Any way, they're the - - -

HIS HONOUR:  Yes, I thank you.  

MR BURNSIDE:  Your Honour, can I clarify that?  I'm sorry.

HIS HONOUR:  Yes.

MR BURNSIDE:  The position arose because in their position paper of 7 February the plaintiff said in Paragraph 4B that they want an order that the costs of the 19th defendant be costs in the cause in the proposed new proceeding.

HIS HONOUR:  Yes.

MR BURNSIDE:  And that's the point which made it essential for submissions to be exchanged on both sides.  It was not a huge point, our submissions were one and a quarter pages.

HIS HONOUR:  Yes.

MR BURNSIDE:  We won that argument, it was essential - - -

HIS HONOUR:  And they lost that argument, yes.

MR BURNSIDE:  It was essential to argue the point.  Of course we argued other things as well, why wouldn't we?  That was the thing that made it essential to have submissions at all.

HIS HONOUR:  Yes.

(JUDGMENT FOLLOWS)

HIS HONOUR:  I think that disposes of everything.  I wouldn't be surprised if it didn't but I think it does.  It took a long time to sort through those submissions.  They were all very detailed and - but anyway, that's the resolution of it.  Gentlemen, Mr Santamaria, what about the next step in this whole thing, you have made an interesting statement at the beginning of this morning's session and I think everyone will understand what you're saying.  Is there anything that needs to be done to promote that?

MR SANTAMARIA: 
I believe that the pleadings have now closed and that the parties have or are about to undertake a discovery.  It might be premature at this stage to set another directions hearing.

HIS HONOUR:  Yes.

MR SANTAMARIA:  But the time for another directions hearing may not be too far off either.  We can liaise with our learned friends as to what will need to happen in the next month or two.  But we will certainly - - -

HIS HONOUR:  Well, I won't push anything.  It can remain.  I am heavily involved in another matter but I can do this I think in between the other one.

MR SANTAMARIA:  Yes.

HIS HONOUR:  So - - -

MR SANTAMARIA:  Well, at the moment in so far as we're able to say there is nothing outstanding between the parties.

HIS HONOUR:   Yes.

MR SANTAMARIA:  And the normal interlocutory processes are being undertaken.  If an issue were to arise then if we might have permission to - - -

HIS HONOUR:  Yes, you have leave to approach my associate for a time.

MR SANTAMARIA:  Yes.

HIS HONOUR:  I notice that there are still 15 defendants in this and I think I've only got 12 left in the other matter that I'm dealing with so this could have some sort of early morning priority at least.  I will deal with anything, any application required in this matter, at 9.30 on any morning that can be arranged.

MR SANTAMARIA:  We're grateful for that indication, Your Honour.

HIS HONOUR:  Yes, very well.  Adjourn the court.

- - -
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