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(Bongiorno J)

HIS HONOUR:  Call the matter for mention.  Now Mr Santamaria you're for the plaintiff.  I've got a list of appearances and we don't need to have them formally announced.  Let me make sure that I have documents from all the people who have filed them because I'm not entirely sure that I have.  I will tell you what I've got.  I've got objections from the Wilderness Society and Geoffrey Law.  They're your matters, Mr Beach, aren't they?
MR BEACH:  Yes, they are, Your Honour.
HIS HONOUR:  Now just give me their ‑ ‑ ‑

MR BEACH:  They are the 2nd and the 6th defendants.

HIS HONOUR:  Thank you, two and six.

MR BEACH:  Mr Law is two and the Wilderness Society is six.

HIS HONOUR:  Yes.  Then I've got Dr Nicklason I think, yes.  That's Coadys, yes.  That's you, Mr Maher is it?  No, no.  Whose ‑ ‑ ‑

MR WALTERS:  That's my learned friend Mr Russell and then me, Your Honour. 

HIS HONOUR:  Right, very good.  That's No.20?

MR WALTERS:  Twenty, Your Honour, yes.

HIS HONOUR:  Then the 7th to 9th and 14th to 17th.  It's helpfully assigned counsel but without any names, yes.

MS BATROUNEY:  They're ours.  Mr Dreyfus, myself Mrs Batrouney, and Mr Gronow, Mr Thompson and Ms Moore.

HIS HONOUR:  Goodness.  I've got that.  Now I've got the 13th defendant which is Morrow.

MR MURDOCH:  I appear for the 13th defendant.

HIS HONOUR:  Yes, and he's just ‑ ‑ ‑ 

MR MURDOCH:  We're following Mr Beach.

HIS HONOUR:  Yes, right.  What did I say he was, 13?

MR MURDOCH:  Thirteen.

HIS HONOUR:  Then I've got Dr Nicklason.  

MR MURDOCH:  He's not ‑ ‑ ‑

HIS HONOUR:  Now wait on.

MS BENSON:  Your Honour, I appear for Dr Nicklason, the 19th defendant.

HIS HONOUR:  Yes.

MS BENSON:  It should have been filed by Norton White, Your Honour.
HIS HONOUR:  That's right, yes.  Then I've got a letter from the plaintiffs.  Has anyone filed material that hasn't been mentioned?

MR BORNSTEIN:  Yes, Your Honour.  The statement of position for the 1st, 3rd, 4th and 5th defendants.

HIS HONOUR:  Have you got a copy because we don't ‑ ‑ ‑

MR BORNSTEIN:  I'll hand one up (indistinct).
HIS HONOUR:  It hasn't got to us.  Was that emailed to my associate?

MR BORNSTEIN:  I believe so, Your Honour.  It's been emailed by my instructing solicitors, not by me, so I'm assuming that they did so.
HIS HONOUR:  Well, we haven't got it.  That's all right.  We'll now record it.  So that's the only one we haven't got.

MR MURDOCH:  Your Honour hasn't mentioned my client, that's Dr Pullinger who's the 18th defendant.

HIS HONOUR:  I don't know that I've got - who are his solicitors?

MR MURDOCH:  Maurice Blackburn Cashman, Your Honour.

HIS HONOUR:  Wait a minute. 

MR MURDOCH:  We sent a short letter through I think in the last week or so, Your Honour.

HIS HONOUR:  No, I don't know that I've got that.  No, I haven't got that one for some reason.

MR MURDOCH:  Your Honour, I'll dig out a copy and hand it up.

HIS HONOUR:  Thank you.  What number was that?

MR MURDOCH:  Eighteen.

HIS HONOUR:  Does he take a different position to Mr Beach's client?

MR MURDOCH:  Yes, the claim against him is at an end and it's consequential orders only that are sought.

HIS HONOUR:  All right, well I haven't seen that.  We'll now ‑ ‑ ‑

MR MAHER:  Your Honour, could I just for the sake of completeness say that ‑ ‑ ‑

HIS HONOUR:  Yes.

MR MAHER:  ‑ ‑ ‑ unless Your Honour has on the file a copy of a letter dated 22 December last from my instructors Fitzgerald Brown to Mr Santamaria's instructors then I don't think there's anything for either Senator Browne or Ms Gee or Ms Putt so that - I'm in a category of my own.  There's nothing ‑ ‑ ‑

HIS HONOUR:  All right.  They're people against whom the plaintiffs are now discontinuing?

MR MAHER:  Entirely.

HIS HONOUR:  Yes, I see.  All right, well, we might commence by dealing with the matters where there's going to be a discontinuance or a withdrawal or a dismissal.  Mr Santamaria?

MR SANTAMARIA:  Yes, Your Honour, can I perhaps begin with - I was going to hand to Your Honour at some point for convenience a table of representation which ‑ ‑ ‑

HIS HONOUR:  Well, that's helpful.

MR SANTAMARIA:  It's deliberately colour coded.  I'd like to claim the credit but I can't.  What it does, and I've got copies for everybody here, is to enable Your Honour to see ultimately how the matters if broken up in the way contemplated by the plaintiff, which I'll come to in a moment, would affect the representation of the parties by solicitors and counsel.  It might be useful at some point if I gave you that and circulated that.
HIS HONOUR:  A copy of that.

MR SANTAMARIA:  But before I  - at the same time as I do that can I indicate to Your Honour that what the plaintiffs did yesterday or it might have been the night before was to circulate amongst the parties only for the purpose of facilitating the hearing of the summons dated 2 November, if and when that occurs, what the plaintiff intended to occur ‑ ‑ ‑
HIS HONOUR:  Is that the letter dated 13 December?

MR SANTAMARIA:  No, it's not.  Can I hand this to Your Honour?  I didn't circularise Your Honour's associate into the correspondence because it may have been contentious and we have a view about the circulation of contentious correspondence to the course which I want to say something about at the end of today's summons.

HIS HONOUR:  Yes.

MR SANTAMARIA:  But can I hand that document to Your Honour and speak to it and reassure my learned friends that I'm not proposing to press for orders in those terms today, but if I could just walk Your Honour and those of my learned friends through it.  Paragraph 1 is predicated ultimately on Your Honour determining that the reformulation of the claims and the discontinuance of aspects of the claims and the cessation of all claims against particular defendants justifies the removal of the stay which was ordered on 28 August by Your Honour.



Since we were last in court what the plaintiffs have done is to determine that it wishes to proceed with some only of the claims which form part of the original proceeding.  They're identified in Paragraph 2, sub‑paragraphs (a) to (f). 
HIS HONOUR:  You've done that by reference to the now struck out V3?

MR SANTAMARIA:  Yes, and only for the purpose of identification, not to resurrect the plans as has been suggested in correspondence to us.  It's simply for clarification.

HIS HONOUR:  Yes.

MR SANTAMARIA:  The third order formalises what the plaintiffs have previously informed the court of, that the proceedings against the 10th, 11th, 12th, 18th and 20th defendants be dismissed but without an adjudication on the merits.  Earlier the formulation might have been the filing of notice of discontinuance.  We accept that the dismissal of those claims against those parties is appropriate with the rider that there has not been an adjudication on the merits.  



We must accept that there are cost consequences which flow from the withdrawal of the proceedings against those parties.  May I say about that, without transgressing any confidentiality, that there has been correspondence between the parties' solicitors in fact well before my instructing solicitors came on the record about matters of costs and they will need to be agitated at some point.  There were the Calderbank letters written and some of those will be before the court now we understand with an affidavit filed last night.  



What I want to say about that, Your Honour, is that I would think it would be of some advantage to the court if I may treat with each of those defendants out of court in order to resolve those applications for indemnity costs from a particular date when the Calderbank letters were served.  There are I accept reasonable arguments which are associated with applications for indemnity costs from the date of the Calderbank and I will, if Your Honour would permit me, deal with those individual defendants out of court and if we for any reason can't resolve those then we'll come back to court and there might be some argument about it.
HIS HONOUR:  Yes.

MR SANTAMARIA:  I should mention at this stage though that in relation to the 18th defendant we learnt last evening that Mr Murdoch's client Mr Pullinger's position in relation to costs had changed and as I understand it, Mr Murdoch will correct me, what Mr Pullinger wants and seeks from the court is an order that all of his costs incurred from the date the proceeding was issued be paid on an indemnity basis.  Now about that there will be at some point substantial argument if I can't persuade Mr Murdoch in the meantime but ‑ ‑ ‑

HIS HONOUR:  What you're saying is that the question which arises out of the proposed Order 4 be reserved for the moment?

MR SANTAMARIA:  Reserved with direction if necessary that I speak to my ‑ ‑ ‑

HIS HONOUR:  Yes, reserved for the purpose of negotiation.

MR SANTAMARIA:  And I can say that if it can't be resolved we wouldn't expect the applications on the basis of Calderbank letters to occupy the court for too long but I want to obtain some further instructions about that.

HIS HONOUR:  Yes.

MR SANTAMARIA:  In relation to Mr Murdoch's application I'll certainly need to obtain further instructions and if his application is pressed there will be substantial argument on what would be with respect a dramatic departure from a previous position put on behalf of the 18th defendant.  Your Honour, in relation to the discontinuance of some claims Your Honour will appreciate that under Paragraph 5 we identify four elements of V3 which are now no longer part of the proceeding.  We identify ‑ ‑ ‑

HIS HONOUR:  Is there any need to do that in that way?  Ultimately if there are viable statements of claim or a statement of claim or statements of claim filed they'll be confined to what they're confined to aren't they?
MR SANTAMARIA:  Yes.  Yes, I accept that, Your Honour.  I'm trying to fit in what we propose with the rules.
HIS HONOUR:  Yes, the tenet - I mean the intent of it is clear but I don't know whether we need to deal with it in light of the fact that you are proceeding with some claims and once a subsequent pleading that's all right is filed well anything that is in it one assumes was abandoned.

MR SANTAMARIA:  Yes.

HIS HONOUR:  But anyway somebody else might want to say something about that.

MR SANTAMARIA:  Yes, indeed.

HIS HONOUR:  And there are costs questions involved in that.

MR SANTAMARIA:  And again we accept that we will pay the costs of the defendants referred to in Paragraph 5.

HIS HONOUR:  Well, again that's dealt with by the rules.  If a new statement of claim is filed it will be a statement of claim filed by leave and that leave will be under amendment rules contingent upon costs being paid.

MR SANTAMARIA:  Yes.  Your Honour, it's a document that seeks to clarify our intentions anyway.

HIS HONOUR:  Yes.

MR SANTAMARIA:  The next sub-heading is deconsolidation of this proceeding.  You will have seen in the statements of position filed by different parties in response, albeit before it became clear that the conspiracy parts of the claim were dropped, that different parties have different views about whether it's appropriate to go by way of the three statements, three proceedings which we contemplate, albeit - or at least the grouping of claims into three statements of claim or whether there should be in fact six statements of claim and six proceedings.



There have been different views expressed about that.  Again, Your Honour, I say two things.  We submit that what we have done is a proper grouping of claims in a manner that will allow the court to deal with what are effectively trespass and interference with work claims in a convenient manner.  It's at this point that the table of representations might be of some use to the court.  Did Your Honour ‑ ‑ ‑

HIS HONOUR:  I haven't got one yet.

MR SANTAMARIA:  Again I'm not asking Your Honour to make any determination on this point today but simply to explain where the plaintiffs are coming from.  It seems to us on reflection that it would be better if the three statements of claim in fact be encompassed with their own separate proceedings, but there must be some orders which allow the costs incurred by the plaintiffs and the defendants to be carried through to those proceedings and that might require some finessing of what we've proposed here.

HIS HONOUR:  So you're saying now that some of the defendants have raised questions about whether you can have three statements of claim in the one proceedings.  It's novel but imagination is sort of at the bottom of resolution of complex matters sometimes.
MR SANTAMARIA:  Yes.

HIS HONOUR:  You're now saying that you think that's not a good idea and it should be one proceeding?

MR SANTAMARIA:  We're really saying, Your Honour, it's up to Your Honour of course.  In the discussions which took place before my instructing solicitors came upon the record and we were instructed Your Honour appears to ‑ ‑ ‑

HIS HONOUR:  Yes, I said a couple of times, you know, you might consider doing it using multiple statements of claim.  I had in mind the sort of thing that's occurred but there is a matter raised by somebody, presumably Dr Nicklason's counsel or solicitors, to the effect if they wanted to bring a cross-vesting application that would create a complication which would be very difficult to deal with in the way in which the thing has now gone.  Now that might be able to be dealt with in some other way I don't know.  I mean this is all very - it's procedural.  It has I will ensure absolutely no effect on the merits of this case at the end ‑ ‑ ‑

MR SANTAMARIA:  No, no.

HIS HONOUR:  ‑ ‑ ‑ in how it's dealt with but it may be, and I think Mr Beach also makes the point in his submissions, that it shouldn't occur like this.  Well, that may be so but whatever justice required to use such costs as have already been incurred by everybody in respect of the new proceedings well appropriate orders will have to be made even if they're complex and difficult.

MR SANTAMARIA:  Yes, yes.

HIS HONOUR:  That's one way of doing it.  But I'll hear ultimately - I think that will have to wait, the determination of the efficacy of these statements of claim, as pleadings because it doesn't matter much I think whether they're in three parts or one part.  They're either good or they're not and if they're good they can be good as three or they might be good as one, but the substance of the complaint about them has to be determined and that's the next step that I want to go to.

MR SANTAMARIA:  Yes, yes, indeed.  

HIS HONOUR:  So anyway I understand what you're saying in seven, eight and nine.

MR SANTAMARIA:  It's all the way to 12 in fact, Your Honour, and they replicate that.  It was one of the - the point made by I think Ms Benson in her submission for Dr Nicklason I think was that it would be difficult to apply to extricate a part of a statement of claim from one proceeding and so we've taken that into account in the suggestion which we make, but we accept that we must first satisfy the court that the statements of claim are appropriate for defences now to be audit or in due course.
HIS HONOUR:  Yes.

MR SANTAMARIA:  Paragraph 14 is of course premature and so is Paragraph 15 pending the determination of what Your Honour has described as the next step.  I think, Your Honour, that's all I wanted to say on matters which concern the summons.  There are a couple of other matters I want to say by way of a footnote at the end but I don't think I need trouble Your Honour with those at the moment.

HIS HONOUR:  Very well.  Do people want to say things about that?  I mean we don't want to get into an argument about it now.  These things will have to be resolved but you've got something - obviously you were keen to say something, Mr Beach.

MR BEACH:  I am, Your Honour, and it may be that we can short circuit what would otherwise be very cumbersome.  If one looks at the tenor of these proposed orders it's this, the plaintiffs having issued this hugely cumbersome and inappropriate proceeding have decided they don't want to go on with it and they want to issue three new proceedings which pick up bits and pieces of it.  

HIS HONOUR:  Yes.

MR BEACH:  What we say is by all means dismiss this proceeding without an adjudication on the merits or whatever formula our learned friends want but the ordinary rules should follow and costs under Rule 63.15 should apply.  Then it is open - most of these orders are in fact unnecessary and inappropriate.  It's then open to our learned friends to issue the three new proceedings they want to issue.  They will be endorsed as we understand it with statements of claim substantially in the form of Exhibits RAM1, 
2 and 3.  We will look at those documents.  



There will be a first return of those directions hearings before this court.  Some defendants no doubt will get up and say we've got a strikeout application.  Others, and I put the second and sixth in this category, are more likely to say again these documents are not properly particularised - and we've given some examples in our objections.  We want to request particulars of them, see what the response to that is and then Your Honour the proceedings will either be a valid one which complies with the rules or it won't be, but at that point the proceedings can go on.



The problem with this labyrinth of Byzantine orders is that first of all it doesn't comply with any of the rules.  Secondly, it overlooks ‑ ‑ ‑

HIS HONOUR:  Rules don't trouble me very much ‑ ‑ ‑

MR BEACH:  I understand that, Your Honour.  I knew I shouldn't have said it the way I said it.

HIS HONOUR:  I get very tense about people who ‑ ‑ ‑

MR BEACH:  Can I come to a matter of far greater substance?  It discloses - for example, it conceals or it attempts to - I'm sure this is not deliberate and I accept my learned friend if he says it's not deliberate - cost liabilities that the plaintiffs would otherwise have.  For example, the claim against the Wilderness Society that it was vicariously liable in respect of the Burnie Woodchip Pile action is a claim that's no longer made.  The Burnie Woodchip Pile action is now proceeded only against ‑ ‑ ‑

HIS HONOUR:  Dr Nicklason.

MR BEACH:  Yes, the 19th defendant.  Now my client has costs associated with the defence of that proceeding which apparently will not be proceeded against it and nowhere in this complex of orders can one find the Wilderness Society's costs of the defence of that part of V3.
HIS HONOUR:  Well, that might be an oversight.

MR BEACH:  Well, it may be an oversight but it just highlights, Your Honour, the difficulty and one has to bear in mind the position of the taxing master too when he comes to look at the complexity of these orders.  The rules are very simple.  If you don't want to go on with a proceeding, if you want to discontinue it, if you want to have it dismissed without an adjudication on the merits an order for costs is made, then you can start your three fresh proceedings.  At the end of the day, Your Honour, we would say rather than make all these one to 19 orders Your Honour would simply dismiss Proceedings 9575 of 2004 leaving the plaintiff or the plaintiffs to issue the three new proceedings and for them to proceed in the way that I've suggested, with a first return of the directions and ‑ ‑ ‑
HIS HONOUR:  That would result though, wouldn't it, in the ordinary course of the costs - the defendants would get their costs of the proceeding in the ordinary way as you say.

MR BEACH:  Yes.

HIS HONOUR:  You'd then have a situation where a lot of the work in relation to the new proceeding would already have been paid for.

MR BEACH:  But indeed and it couldn't be charged for twice.  Lest Your Honour think well that's somehow unjust to the plaintiffs.  Remember it's the plaintiffs who put themselves in this position by serving this town hall of a pleading on us.

HIS HONOUR:  Yes.  Yes, well, all right I understand how you put that.

MR BEACH:  If the court pleases.

HIS HONOUR:  Does anyone else want to say anything about this?

MS BATROUNEY:  We would say much the same but to a different route but we'll end up at the same thing.  We say that there should be new proceedings.

HIS HONOUR:  Does anyone disagree with Mr Beach's position?  Mr Maher?

MR MAHER:  Your Honour, for the sake of completeness there are two things which I'll be discussing with Mr Santamaria.  One is I'm fortified to hear that he wants to discuss the question of costs as against my three clients.  Effectively the whole thing has been abandoned.  Secondly, just for the record I'll talk to him about it afterwards.  The words in parenthesis about the order dismissing the proceedings raise questions in relation to my three defendants which ‑ ‑ ‑
HIS HONOUR:  Sorry, where are you talking about?

MR MAHER:  Your Honour, when Your Honour handed down Your Honour's reasons in respect of the second strikeout you dealt in Paragraph 33 with an application which I and perhaps one or two other of the defendants (indistinct) that my and their respective clients should have judgment on the merits and Your Honour alludes to that in part by talking about the gravity of the allegations that were advanced by the plaintiff and affording the plaintiffs an opportunity to make good those allegations, allegations of serious criminal conspiracies.

HIS HONOUR:  Yes.

MR MAHER:  Now my instructions are, and I have - just to alert Mr Santamaria to it we can talk about it, but we have an argument about the words in parenthesis.  

HIS HONOUR:  Right, well, that can be discussed.  Mr Santamaria, there seems to be virtually unanimous opposition to anything other than a simple discontinuance, dismissal or whatever, of the current claim and three new claims being substituted in its place.  Do you want to consider that further?  If necessary - it's difficult to see what the issue is that I would rule upon because you can either press ahead in the way in which you're going, in which case I would have to rule on whether you can run three statements of claim in the proceeding or take some other course.  



I'm not suggesting that what Mr Beach says is necessarily right.  I'd need to think about this a bit further.  But it may well be that the answer to it is in what he said at the end that if the proceeding was now discontinued or dismissed without adjudication on the merits, whatever formula is agreed upon or I decided (indistinct), it would be right as a matter of the law of costs wouldn't it that if a new proceeding was commenced costs already covered would not be recoverable twice and if necessary the court could order that that be the case?  



In the exercise of its discretion as to costs in the new proceedings if there were three the court would be aware of the fact that the plaintiffs had already paid costs in respect of various things that were dealt with in the other proceeding.  I mean that would ‑ ‑ ‑
MR SANTAMARIA:  That would follow ‑ ‑ ‑
HIS HONOUR:  Now Master Wood would really become an experienced taxing officer once he'd dealt with the issues of ‑ ‑ ‑

MR SANTAMARIA:  Your Honour, can I say a couple of things?  What Your Honour said may well be the case.  I'm afraid I don't know enough about how the matters are taxed.

HIS HONOUR:  Whether it's the case without an order I won't tie my hands or those of whatever judge might ultimately deal with it, but I would have thought that the court would make any necessary order to ensure that it didn't become a profit making exercise.  

MR SANTAMARIA:  May I just expose the thinking of the plaintiffs behind this?
HIS HONOUR:  Yes.

MR SANTAMARIA:  Because it seems no matter what way in which the case is presented it's never quite right.  One of the objections taken by the defendants en masse to the existing statement of claim, an objection which Your Honour found to be appropriately made, was that the plaintiffs in V3 and the previous versions had tried to do too much against too many people and there were about seven or eight elements of a claim including a claim for conspiracy which made the case extremely difficult to prepare for and to hear.  Not impossible we would have thought but difficult.



What the plaintiffs did in reformulating the claim was to take into account not only with respect those comments made by Your Honour but objections made responsibly by the defendants en masse to the way that proceeding was constituted.  One of the objections made was that some defendants would sit around in court for weeks hearing evidence about allegations which did not concern them.  So that, for example, Mr Pullinger who was involved in the Burnie Woodchip claim would have to sit around for weeks hearing evidence about what occurred when there were trespasses and worse at Triabunna mill and wharf facility in 2003 and 2004 and then Lucaston, Hampshire and Styx.



We accept that that was a proper and responsible objection.  So what do we do?  We break the proceedings up in a manner that makes it, we would submit, much more readily case managed by Your Honour and in a way that does not require all of the defendants to be sitting in one trial for weeks and weeks.  When you look at the Triabunna 2003 and 2004 proceedings, to give an example, we would not have thought that much of the factual evidence in that case will be in dispute.  



We would not have thought, but we will wait and see, whether the defendants can responsibly deny their defences that they came upon the site in circumstances where there was no permission, and that they proceeded to lock themselves onto gantries and cranes and whatever.  We would not have thought the evidence in that case would really - when the videotapes are shown would take very long.  There will be a legal argument in that case about the role of the Wilderness Society and whether as has been pleaded the Wilderness Society planned, coordinated, supported the protest activities which occurred on those two days, but that's an interesting question of law.



There will be evidence about the meetings which led to the trespassers but it's a legal issue which transcends Triabunna 03, 04 and in fact the other claims as well.  The point of what I'm saying is that what the plaintiffs have done is actually to respond to complaints that have been made by the defendants who say, "We are exposed unreasonably in costs by having to be present in litigation which doesn't concern us".  You will see from the table of representation that there is method in the way these proceedings have been broken up.  



Now if it's to be said that by approaching the deconsolidation of the proceedings into three the plaintiff be penalised for adopting a course which accommodates the objections which have been made by the defendants, then we would say the proposal that we put on the table be withdrawn and we continue with the proceeding as it is.  We integrate the three statements of claim into one and we proceed as we were before, albeit with some defendants released, and with a considerable number of claims excised from the proceeding. 



Now if in fact the plaintiff is to face the sword of Damocles of a cost penalty which is put by my learned friend Mr Beach and others who've adopted that submission then what plaintiff in its right mind would with respect offer that to the court as a way of case managing these complicated proceedings.  It simply would not happen.  But the point that I wish to make is that the way these cases have been structured is in direct response to the reasons for judgments, the reasons in both judgments on V2 and V3, and the objections to those statements of claim made by our learned friends and indeed the submissions which were put to you when our friends applied for indemnity costs.



The third point is this, we circulated this draft two days ago.  We made it clear that we weren't seeking orders in the terms but to facilitate discussion.  We hear nothing.  So it's not entirely conducive we say to the case management of the matter and the assistance which the practitioners can give to Your Honour if when we circulate a document which puts forward a reasonable basis of deconsolidation to accommodate our learned friends that we actually hear nothing.


They are the three things which I wish to say about that but if I may take Your Honour's leave we will need to consider the costs ramifications of proceeding in that way of breaking it up into three proceedings, but it's not something which would attract a plaintiff who people seem to forget comes to the court seeking relief by way of compensation and interlocutory orders to prevent further repeats of unlawful trespasses and unlawful interferences with the plaintiff's legitimate businesses.  That must not be forgotten in the queuing up for costs orders, all indemnity upon indemnity upon indemnity.  With respect the plaintiff is not prepared to capitulate in ways which are not reasonable.

HIS HONOUR:  Yes, well, I understand that Mr Santamaria.  What I will do ‑ ‑ ‑

MR BEACH:  Your Honour, may I respond to that?

HIS HONOUR:  Yes.

MR BEACH:  Because there are some important matters that need to be corrected.  First of all the document that we were served with late on the evening of 23 January says, "Attached are minutes of proposed orders for the purpose of facilitating the hearing of the summons returnable 25 January", not for the facilitation of discussion or some other purpose like that.  Your Honour has heard a plea on behalf of Mr Santamaria as to why they've done what they've done.  



Your Honour, these plaintiffs put forward - I've said it so many times it barely needs saying again, that they now come at the 11th hour and say, "We see the substance of the submissions you make about not being three statements of claim and we will break it into three separate proceedings".  It's not an occasion to then come along and in effect in terrorem say, "Well if you don't do that we can do what we like and we'll go back to one giant statement of claim or three statements of claim in the one proceeding".


The matter ought to be determined in accordance with principle and authority and if the plaintiffs come along at the last moment having finally acknowledged that this is a case where it was always appropriate or at least is now appropriate to put the proceeding into three separate proceedings then there are cost consequences that follow.  My learned friend finished his submission by saying they seek indemnity costs upon indemnity costs.  The 2nd and 6th defendants do not seek indemnity costs, Your Honour.  They simply seek that Order 63.15 of the rules apply which would result in party/party costs.  



They don't seek some doubling up.  They don't seek to make some profit occasion out of it.  They simply seek to have a fair proceeding - at the risk of being hailed down - in accordance with the rules served against them which can be dealt with.

HIS HONOUR:  Yes, very well.  What I'll do, there are two matters that Mr Santamaria - first he seeks time to consider and the second I'm going to impose time on him.  The first is the question of costs with those defendants in respect of whom there are now no further proceeding or is to be no further proceeding.  I will deal with - I won't make orders today but I will indicate that at an appropriate time I will make the orders in Paragraph 3 of the proposed orders that Mr Santamaria has put up and I'll reserve the question of the issue raised by Paragraph 4 for discussion between him and counsel for each of the relevant defendants.  So that can be put to one side. 



The second matter involves the question of whether the proceeding can proceed as three statements of claim in the one proceeding or whether there should be a discontinuance and reissue if that's what the plaintiffs want to do.  I will say simply this that if - in the end the plaintiffs will have to make an application and Mr Beach is right to at least this extent that ultimately a decision on that application will be made in accordance with the law and principle.  If however an agreed position can be reached by discussion then that's to be encouraged.



Mr Santamaria will have the time to decide whether he wishes to proceed with an application to permit the matter to proceed in this proceeding with three statements of claim.  I can see some good reasons why it should, I can see some good reasons why part of it at least shouldn't, but that can be argued out in due course if necessary.  Alternatively of course his clients can take the position that they've put their case up in those three statements of claim, but as a pure matter of procedure they propose to discontinue this proceeding and institute three separate proceedings, whether in this court in respect of all of them or not, is a matter entirely for them.


If they take the second course then there will be consequences which will be again determined in accordance with the rules and appropriate principle.  If there are ameliorating costs orders sought and they're appropriate they'll be made, if they're not appropriate they won't be made, but ultimately the plaintiffs will have to make that decision themselves.  So there are those two matters which need to be determined.  The third matter is the question of the hearing of the substantive dispute which is the dispute as to whether either in the form of the three pleadings or in one pleading incorporating those three pleadings this claim can proceed.



It's probably safer to determine the first issue - the second of those two things I've mentioned first before we embark upon what might be loosely called a strikeout application, otherwise there will undoubtedly be arguments that what is ultimately - if it's then put into one proceeding there will be arguments as to whether it's the same or somewhat different and create arguments that are really not needed.  


So what I propose to do is to adjourn this directions hearing for a period to bring it back with I hope resolution of the costs issue and for the plaintiffs to state their position as to where the - how they want to deal with the matter and at that directions hearing, which I would hope would be within a matter of days rather than weeks, then fix a time for the hearing of the quote/unquote strikeout applications.  Is that satisfactory to you, Mr Santamaria?  Is there anything you want to say about that?

MR SANTAMARIA:  Yes, it is, Your Honour, with respect.  Do the plaintiffs assume that all of the defendants adopt the view that there should be three separate proceedings?  I think with respect that others have expressed the view that there should be six and if those that ‑ ‑ ‑
HIS HONOUR:  Well, I thought everyone agreed with Mr Beach.

MS BATROUNEY:  Sorry, our position is that there ought to be six and I would have said that other than I thought we were under time constraints.  We would agree with everything that Mr Santamaria has said in relation to it is appropriate to separate out the proceedings into three proceedings.  Only that we would take it further and say it should be separated into six.

HIS HONOUR:  That ultimately will be a matter for Mr Santamaria to make whatever application.  At the moment the application before the court is that this proceeding continue with one number with three statements of claim.

MS BATROUNEY:  Yes.

HIS HONOUR:  Something which I'm prepared to concede I've never heard of happening before.  That doesn't trouble me terribly much.  If it works, if it can be made to work and was appropriate and convenient, I don't have any real problem about breaking new ground with respect to the Supreme Court rules.  It's about time ‑ ‑ ‑

MR SANTAMARIA:  It's in the rules, Your Honour.

HIS HONOUR:  It's in the rules.

MR SANTAMARIA:  Your Honour is completely right.

HIS HONOUR:  It's Rule 9 point ‑ ‑ ‑

MR SANTAMARIA:  To order that some parts of the claim be heard in ‑ ‑ ‑

HIS HONOUR:  Yes, there is no doubt about that but it's just the question of what you call the documents, but anyway I'm not going to get involved in that.  Ultimately you'll have to make the decision as to how you want to go and if you want to talk to Ms Batrouney obviously you are encouraged to do so.

MR SANTAMARIA:  Yes, of course we ‑ ‑ ‑

HIS HONOUR:  The question then is how long do you need to complete these steps?  Mr Walters, do you want to say something?

MR WALTERS:  Yes, I do, Your Honour.  It's really about the first part of what Your Honour said in terms of the costs and Order 3.  

HIS HONOUR:  Yes.

MR WALTERS:  Like Mr Maher we would be concerned about the gloss in Order 3.  That argument will take about five minutes at the most.
HIS HONOUR:  Sorry?

MR WALTERS:  That is to say without adjudication on the merits.

HIS HONOUR:  Yes.

MR WALTERS:  We have some things to say about that, they won't take long.  There have been ‑ ‑ ‑

HIS HONOUR:  You're not happy with a dismissal without an adjudication of ‑ ‑ ‑

MR WALTERS:  No, we are not, Your Honour.

HIS HONOUR:  What do you want to say?

MR WALTERS:  We say we're entitled to judgment and we need to take Your Honour through the history of some of the correspondence in relation to that.  That would also be relevant to the question of indemnity costs.

HIS HONOUR:  How is judgment better than dismissal without an adjudication?

MR WALTERS:  It's not better in terms of any practical outcome.  It is in terms of public perception which has been a matter raised by the plaintiffs in their correspondence with us.

HIS HONOUR:  All right.  I will have to deal with that but I'm not going to deal with it now.  That's an issue also that  will need to be ‑ ‑ ‑

MR WALTERS:  We think that at some point there will have to be a debate about the indemnity costs.

HIS HONOUR:  Yes.

MR WALTERS:  There's already been negotiations and we think they've - we've been told it's gone as far as it can.

HIS HONOUR:  All right.  If that's the case I would expect that there is a - there are two positions put in letters to each other or statements that end up with me anyway so that I can see what you say and what Mr Santamaria says and if there are others who take the same position, so that I can hit the ground running so far as hearing it is concerned.  I'll have to start from scratch.  How long do you think you'll need, Mr Santamaria?

MR SANTAMARIA:  If we could have until the end of next week to deal with that.
HIS HONOUR:  To deal with that.

MR SANTAMARIA:  That's Friday.

HIS HONOUR:  And to decide whether you want to proceed with three or one.

MR SANTAMARIA:  Yes, that will be sufficient time, Your Honour.
HIS HONOUR:  All right. 

MR SANTAMARIA:  Until 2 February, Friday 2 February.

HIS HONOUR:  Friday 2 February.  Yes, I will be possibly at a crucial stage of a criminal trial then so I think it will need to be the following week and I'll do it at 9.30 in the pious hope that we can be free by if not 10.30 shortly thereafter.  I will say Friday the 9th.  Friday the 9th at 9.30.  I will adjourn this directions hearing until Friday 9 February at 9.30 at which time I will expect three things to have happened, (1) discussions as to costs to have reached their limit, to be either settled or not settled; (2) the question of - what was the second matter, remind me?

MR BEACH:  The number of proceedings.

HIS HONOUR:  Yes, the second matter is the number of - you will have told your opponents and tell the court which way you propose to go and whether that course you propose is opposed and whether there's going to be argument about it.  The third matter is the matter raised by Mr Walters and I think Mr Maher about whether something should be dismissed without an adjudication on the merits or whether there should be judgment for the ‑ ‑ ‑

MR SANTAMARIA:  Yes, well, I'm grateful to my learned friend for foreshadowing that.  We'll deal with that as well.

HIS HONOUR:  Yes.  So those three matters are adjourned to 9.30 on Friday 9 February.  I will keep the parties informed in the event that there is some problem with that.  I don't think there will be.  Ultimately before that hearing I'd expect all parties to put before the court their final positions in relation to those issues so that I can read them the night before and at least know where we are going.
MR SANTAMARIA:  Yes.

HIS HONOUR:  Yes, I don't think there's anything else I need to say is there?

MR SANTAMARIA:  Your Honour, I'm aware that Your Honour has a list pressing upon you.  May I just say two things, one of which follows on from the last comment you made about providing Your Honour with submissions and whatever which helpfully enable Your Honour to understand the issues before the parties come to the ‑ ‑ ‑

HIS HONOUR:  Yes.

MR SANTAMARIA:  Of course that's a great advantage to the court and to the parties.  However, Your Honour, it seems to us that some of the parties appear to think that Your Honour should be copied into correspondence which passes between the solicitors which is more often than not contentious.  We think that practice should stop.  We think it will ultimately embarrass the court ‑ ‑ ‑

HIS HONOUR:  Yes, well, you needn't go any further, Mr Santamaria.  It certainly should not occur.  It is not appropriate for my associate to be deluged with contentious allegations backwards and forwards between parties.  It's only when something reaches a position where there is no more discussion to be had each party can put its position in a document or indeed a letter, but probably more appropriately in a document, this is what we say.  Again without polemic if possible.  It's simply a statement of position.  



I find that extremely helpful but I don't find helpful letters passing between solicitors which descend to all sorts of allegations that don't - ultimately they don't have any effect on how the court will view things but they're a nuisance and they oughtn't to come - so you needn't labour that point.

MR SANTAMARIA:  I won't press that point but in the same manner there's an affidavit of Mr Ian George Cunliffe filed on behalf of the 19th defendant with the court.  There is no summons which accompanies that affidavit.  The affidavit exhibits correspondence which has passed between the parties' solicitors.  We don't know why that affidavit has been filed and ‑ ‑ ‑
HIS HONOUR:  I haven't seen it.  I'm not sure that we've got it.

MR SANTAMARIA:  I'm glad Your Honour hasn't seen it but unless it's to form the evidentiary basis of some application which Mr Cunliffe, if he's present in court, might explain then I would ask that that affidavit be removed from the court by Mr Cunliffe.  It's an affidavit sworn on 7 December 2006.  He is a solicitor from Norton White.  I believe solicitors for the 19th defendant.  Perhaps there is a summons to come, we haven't seen one, and we don't believe, Your Honour, that it's appropriate for affidavits to be filed for no apparent purpose.

HIS HONOUR:  I've got that affidavit now.  It seems to - yes, I will have a look at it and I'll say something about it on the next occasion.  We won't deal with it now.

MR SANTAMARIA:  Just finally, Your Honour, can you bear with me on one other point?

HIS HONOUR:  Yes.

MR SANTAMARIA:  In the service of documents the protocol sensibly reflected in the rules is that the parties provide documents in an electronic form.  That makes it in a case like this much easier for the defendants to follow amendments to the statement of claim and we're most content to accord with the protocol.  We do however, Your Honour, take issue when requests are made for documents to be provided in electronic form to solicitors for the proper purpose of the conduct of litigation which find their way almost instantaneously on certain websites for purposes which are collateral to the litigation.  


So what we wish to foreshadow, Your Honour, is that in future when we provide documents pursuant to the protocol that they be received for the purpose of the litigation by the solicitors and the barristers and not for any other collateral purpose.  So I simply wish to highlight that point at this stage.

HIS HONOUR:  Yes, well, I would have thought that there are principles analogous to - principles of confidentiality with respect to ‑ ‑ ‑
MR SANTAMARIA:  I don't wish to say any more about that.

HIS HONOUR:  ‑ ‑ ‑ other documents which would prevent the public dissemination of pleadings but I've not looked at that question specifically and I'll hear any application that you want to make in relation to it at an appropriate time.

MR SANTAMARIA:  Does Your Honour reserve the costs of ‑ ‑ ‑

HIS HONOUR:  Yes, I will reserve the costs of today and the matter will be adjourned to 9.30 on 9 February.  

MR SANTAMARIA:   Thank you, Your Honour.

MR BEACH:  If the court pleases.

HIS HONOUR:  I will adjourn temporarily.

ADJOURNED TO FRIDAY 9 FEBRUARY 2007
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