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          1 March 2006

Filed on behalf of:
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Tel:9605 2700

Lawyers 



DX:466 Melbourne

Level 10, 456 Lonsdale Street
Solicitor Code:  564

MELBOURNE  VIC.  3000 
Ref: JBB/1/69981/01

In Reply to the outline of submissions on behalf of the plaintiffs (the plaintiffs’ outline) dated 15 February 2006, specifically concerning the topics “agency”, “narrative pleading” and “further and better particulars following discovery and interrogatories” –

1. It is trite to say that precision in pleading, and full and detailed particulars, are required if fraud or malice or similar allegations are sought to be advanced: O.13.10(3), Krakowski v Eurolynx Properties (1995) 183 CLR 563 at 573 and see Williams at [13.11.180] citing Davy v Garrett (1878) 7 Ch D 473 and other authorities.  A statement of claim is defective if it pleads fraud without pleading the facts alleged to constitute it: see Williams at [13.11.180] citing Re Rica Gold Washing Co (1879) 11 Ch D 36, Wallingford v Mutual Society (188) 5 App Cas 685, Lawrance v Norreys (1890) 15 App Cas 210, Arnold v Bottomley [1908] 2 KB 151, Middleton v O’Neill (1943) 43 SR (NSW) 178 and other authorities.

2. The degree of particularity required in pleading and particulars depends upon the nature of the case advanced: American Flange v Rheem [1963] NSWR 1121 at 1126.

3. The allegations against the 2nd and 6th defendant’s are self evidently serious: the plaintiffs allege several overlapping conspiracies to injure by unlawful means, said to have been conducted by agreement between the 6th defendant and a large number of other persons (some of whom are defendants), who are said to have acted as agents of the 6th defendant.  Implicitly, the plaintiffs concede the seriousness of the allegations – see, para 93 of the plaintiffs’ outline.

4. Whilst obviously conscious of the seriousness of the allegations made, the plaintiffs’ outline does not come to grips with the extraordinary nature of the case that they seek to advance and the patent inadequacy of their pleading and particulars of agency and conspiracy.

5. The plaintiffs’ outline gives the example of the alleged “Triabunna 2003” allegation of agency in para 99 of V3: see plaintiffs’ outline, para 5.  That example is worthy of close consideration.  The various other agency allegations are practically identical – in that respect the allegations remain formulaic.

6. The particulars to para 99 of V3, as quoted in the plaintiffs’ outline at para 5, are plainly inadequate.  The particulars are not detailed, do not state detailed facts supporting this serious allegation sought to be advanced and do not state that discovery or interrogation are required.

7. While there is reference in the particulars to the “scope of employment” of the 8th defendant and the volunteer nature of the 9th, 12th and 15th defendants, at least the volunteering and perhaps the employment are said to have involved agreement to engage in “protest activities” – a vague expression that can describe conduct that is perfectly lawful.

8. Of course, any assertion that the conduct of illegal acts was contemplated by and within any “scope of employment” or arrangement to volunteer in “protest activities” is extraordinary and most unusual.  So extraordinary and unusual that one would think that there must be a firm factual foundation for such an assertion.

9. In an endeavour to identify any factual foundation relied upon in support of such serious allegations, the 2nd and 6th defendants requested particulars of the allegations in paragraph 99 of V3 –

“(a)
Give the usual particulars of the allegation that the persons and each of them did the acts referred to therein as “agents” for the Sixth Defendant.

…

(c)
Describe and give the usual particulars of the “scope of employment” of the Eighth Defendant referred to in particular (a) thereto.

(d)
Give the usual particulars of the allegation that the Eighth Defendant “acted within the scope of her employment” referred to in particular (a) thereto.

(e)
Give the usual particulars of the allegation that the Sixth Defendant “engaged” the persons referred to in particular (b).

(f)
Identify the person, persons or entity alleged to comprise or act on behalf of the Sixth Defendant in engaging the persons referred to in particular (b) thereto.

(g)
State the facts comprising the authorisation by reference to which it is alleged that such person, persons  or entities (identifying same) comprised or acted on behalf of the Sixth Defendant in engaging the persons in particular (b) thereto.

.

…”

10. In response to those requests, the plaintiffs gave “particulars” as follows –

As to (a) -

“160
The Plaintiffs rely upon the employment of the Eighth Defendant, the engagement as volunteers of the Ninth, Twelfth and Fifteenth Defendants and the other Triabunna 2003 Conspirators, the membership of the Eighth, Ninth, Twelfth and Fifteenth Defendants and the requests made of them to act on behalf of the Sixth Defendant. Particulars of the employment, engagement as volunteers and requests made are pleaded and further particulars have been provided in response to requests 6, 7, 10 and 12 above. The Plaintiffs also rely upon the Triabunna 2003 overt acts from which the inferences may be drawn on as to the timing and the substance of the agency relationships that are the subject of the requests. The Plaintiffs also refer to and repeat the particulars and details set out in paragraph 42. The Plaintiffs further rely upon the practice of the Sixth Defendant which was throughout the relevant times one where it would have its officers, employees, members and volunteers and persons to whom specific requests had been made act on behalf of the 6th defendant in undertaking campaigns and other protest activities. The practice particularly involved making requests of those offices, employees, members and volunteers who had particular public recognition.”

As to (c) –

“162
The scope of employment of the Eighth Defendant referred to in paragraph 99 was that she would undertake work and carry out duties aiming to achieve the objects of the Sixth Defendant and to do so by among other things developing, promoting and participating in campaigns and other protest activities directed against the Plaintiffs and their interests.”

As to (d) -

“163
In doing the acts the Eighth Defendant is alleged to have done as part of the Triabunna 2003 overt acts, she acted within the scope of her employment because her employment envisaged that she would develop, promote and participate in campaigns and other protest activities aimed, among other thing at harming an (sic)injuring the interests of the Plaintiffs.  The Triabunna 2003 overt acts alleged to have been done by the Eighth Defendant were acts which may be taken to have been done with the intention of injuring the Plaintiffs in their trade and business and otherwise doing harm to the interests of the Plaintiff.”

As to (e) –

“164
The Plaintiffs rely upon the particulars of engagement of volunteers and the policy of the Sixth Defendant in relation to it set out in detail in paragraph 28 and the practice of the Sixth Defendant alleged in paragraph 27.  The Plaintiffs further rely upon the Triabunna 2003 overt acts from which inferences may be drawn that the Ninth, Twelfth and Fifteenth Defendants and the other Triabunna 2003 Conspirators were engaged and acted as volunteers for the Sixth Defendant.  The Plaintiffs further rely upon the particulars given in paragraph 42(a).”

As to (f) 

& (g) – 
it is said in response to each request that “Further particulars will be provided following discovery and interrogation”, which means that at present, as to these matters, no particulars are given at all.

11. The particulars are not directly extracted in the plaintiffs’ outline, perhaps for the reasons that –

(a) They are not proper particulars.

(b) They are largely repetitive of the original uninformative and high-level allegation, remain merely assertive and are uninformative – despite specific request (see the definitions of “facts” and “usual particulars” in the request for particulars – as extracted in Schedule “A” attached hereto), they do not state any of the usual particulars or facts, such as what relevant documents stated or what one identified person said to another and when.  This is particularly so in relation to the “requests” said to have been made of persons to act on behalf of the 6th defendant (see, para 160).  It is asserted that such requests occurred, yet no proper particulars are given of the requests.  The plaintiffs confidently assert that “requests” occurred, which tends to contradict any assertion (if made) that such requests were clandestine.

(c) The cross-referencing that bedevilled V2, which is proudly said by the plaintiffs not to be in V3, has been transplanted into the particulars, yet adds nothing.  Taking para 163 in response to request (a) as an example –

(i) the responses to requests 6, 7, 10 and 12 are referred to, yet apart from assertive repetition, each of those responses states that particulars of “membership” or “employment” (as the case may be) will be provided after discovery and interrogation; and 

(ii) the “particulars and details” at para 42 are referred to, yet that response again states that particulars will be provided after discovery and interrogation and otherwise refers to a sequence of media statements, there baldly asserted to have been made “on behalf of the Sixth … Defendant”, although none of statements or documents refer at all to the 6th Defendant: reference is made to a “group of concerned community members” and to “protesters”.

(d) They refer to the “substance” of the agency relationships, yet the substance of those relationships is not exposed by the particulars (this is merely a bootstraps allegation).

(e) They refer to matters such as the “practice” of the 6th defendant, yet that practice is also obscured and, in any event, is advanced in connection with matters such as “campaigns” and “protest activities” which may equally be legal.

12. Overwhelming, the particulars do nothing to support the extraordinary allegations that they are said to support.  The plaintiffs claim that “inferences may be drawn” from the “overt acts”, but the overt acts say nothing about the 6th defendant and the Court could and would only draw inferences that were reasonable.  Absent clear evidence, the fact that a person alleged to be an employee of a corporate entity had allegedly committed an illegal act would not reasonably support the inference that the person did so as agent for the the corporation that employed them.

13. In truth, the plaintiffs’ key defensive response to the criticisms of the form of their pleading and particulars is the device “Further and better particulars will be provided following discovery and interrogation”.  In the plaintiffs’ outline at para 8 it is asserted that the plaintiffs are not currently in a position to provide further particulars of “the contract of employment of the Eighth Defendant”, but the use of the device by the plaintiffs goes well beyond that matter.  Whether by cross-referencing or otherwise, the device is sought to be relied upon in respect to practically every request for particulars directed to the allegations of agency.

14. A Court will not order discovery or interrogatories when a party seeks to use those compulsory processes as a “fishing expedition”. Although the expression “fishing expedition” has been derided on occasions as a little imprecise and pejorative, the principle remains that discovery and interrogatories must not be used for the purpose of ascertaining whether a case exists, as distinct from the purpose of compelling the production of documents where there is already some evidence that a case exists: see, Trade Practices Commission v CC (NSW) Pty Ltd (1995) 58 FCR 426 at 438, Computershare v Perpetual Trustees (2000) 1 VR 626, Bailey v Beagle Management (2001) 182 ALR 264,  Reading Entertainment v Birch Caroll [2002] FCAFC 109, Collendina v Murray Darling Basins [2004] NSWSC 404 and Santos v Pipelines (1996) 66 SASR 38 at 57.

15. The substance of the proposition is that each case turns on its own facts, but that in each case, for the device to be relied upon, there must be some evidence of a case.  Absent that, a court will not permit a party to rely upon the device.  The proposition is not nearly as wide as the plaintiffs would contend.

16. At present, the plaintiffs’ pleading and particulars seem directed to constructing an edifice laden with high-level pejorative observations for the purpose of generating the whiff of a case, however none of the basal facts expose such a case, and such facts as are exposed either do not refer to the 6th defendant (eg, para 42 of the particulars) and/or are equally consistent with legal conduct (eg, “protest activities”).

17. Further, any suggestion that “scope of employment” and volunteering contemplate specific illegal action is so extraordinary and unusual, and so serious, as to require both proper particulars and some clear evidence prior to satisfying the Court that it would be proper to exercise a discretion to order discovery and interrogatories in advance of particulars.

18. In addition, one of the factors involved in the question whether the party is engaging in a fishing expedition is the question of “oppression”: see Bailey v Beagle Management at [31].  

19. In the present case, practically identical allegations of “agency” are advanced against the 6th defendant in respect to every alleged “conspiracy”, each of which is said to have occurred over particular periods of time and to have involved a wide range of individuals.  The pleading seeks to make the 6th defendant liable for practically every act of every person referred to in a pleading and the particulars, which together extend to hundreds of pages.  Both the pleading and “particulars” lack proper particularity.

20. By any measure, the agency allegations as presently advanced by the plaintiffs are oppressive, inadequate, defective and should be struck out and there is no proper foundation for permitting the plaintiffs to provide further and better particulars following discovery and interrogation.

21. Perhaps in addition to the plaintiffs’ reliance upon the device of “further and better particulars following discovery and interrogation” as a defence to their form of pleading and the inadequacy of their particulars, the plaintiffs also rely upon the assertion that their pleading style is a “narrative approach”.

22. While that may be so in relation to the pleading of overt acts, it is not so in relation to the pleadings of “agency”.  Those pleadings are bare, supported only by the defective “particulars” referred to above.

23. If the “agency” allegations were to be pleaded in a “narrative” style (if they could be), it is submitted that their inadequacy would clearly be exposed.

24. As presently advanced, the “agency” allegations are not narrative in style, do not permit the case on that issue to be defined or understood with clarity, and, in any event, are defective.

25. The 2nd and 6th defendants will seek to supplement this outline of reply submissions with oral submissions at the hearing.

26. Otherwise, the 2nd and 6th defendants rely upon the common arguments.

 Dated:

1 March 2006

DFR Beach

Stephen O’Meara

……………………… …………………………….

MAURICE BLACKBURN CASHMAN

Solicitors for the 2nd & 6th Defendants

Schedule “A” 

Definitions of “facts” and “usual particulars” extracted from 2nd & 6th defendants’ request for further and better particulars of the statement of claim (version 3) dated 14 September 2005

Where you are asked to give or state the “facts” in support of an allegation or by reason of which an allegation is made, you are required to state, including reference to all relevant persons, dates, periods of time, places, account and documents, each and every act, fact, matter, circumstance or thing by reason of which such allegation is made.

Where you are asked to give or state the “usual particulars” of any allegation, you are required to identify, including reference to all relevant persons, dates, periods of time, places, account and documents, each and every act, fact, matter, circumstance or thing by reason of which or by reference to which such allegation is made.

